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Central Jaw Journal. 


ST. LOUIS, MO., JULY 21, 1905. 


LAW ENFORCEMENT—THE DIFFERENCE BE- 
TWEEN MR. FOLK OF MISSOURI AND MR. 
JEROME OF NEW YORK. 





Mr. Jerome of New York has come out to 
our Western country and has been exhibited. 
While every true reformer deserves to be hon- 
ored for the good he does, he is deserving of 
honor to the extent only of the good he ac- 
complishes. The Centra, Law JournaL 
congratulates Mr. Jerome upon the good he 
has done, for which Kansas City has honored 
him. But Mr. Jerome out of his own mouth 
declares hims2lf a moral coward. He puts 
down gambling, but declares himself unable 
to cope with the Sunday-closing problem. He 
dares not attempt this problem because, it 
would, in his estimation, bring about his po- 
litical doom. We find lim estimating another 
man’s caliber from his own standard of moral 
ethics. In the same breath in which he de- 
clares it an impossibility to enforce the Sun- 
day closing laws, he says that ‘‘Mr. Folk is 
not large enough for presidential timber.’’ 
We have heard this same estimation made of 
Mr. Folk, with regard to his capacity for the 
oftice he now so admirably fills. By what 
criterion Mr. Jerome gauges a man’s capacity 
for the highest office in the land is easy to 
conjecture. Mr. Jerome has exhibited enough 
of himself to show that, measured by Mr. 
Folk’s standard, he himself does not reach to 
Mr. Folk’s shoulders. The criterion of a man’s 
conception of true greatness,is in what he plans 
for the good of his fellow man. When he plans 
grandly for his fellow man he conceives most 
magnificently of himself, in that he stands 
united with his own thought. He is thus 
prepared for truly great things and looking 
to the all-wise Author of his being for aid, 
he becomes a tower of strength, and great 
enough to s‘and at the head of human affairs 
anywhere. Such a man looks only to duty 
and is willing to accept a political doom, if 
he is conscious of duty well done. If political 
rottenness is to declare the political doom of 
such a man, he is greater in his defeat than 
he who rides to victory, catering to the classes 








whose code of morals makes for human de- 
pravity, either actively or inactively. 

The irresistible logic of the expressions of 
Mr. Jerome, of New York, is, that he would 
ride into political success by not attempting 
to curtail the liquor traffic, our national curse, 
declared by the Supreme Court of the United 
States to be the great source of crime, misery 
and unhappiness in our land (Crowley v. 
Christiansen, 137 U.S, 86, 90, 91), all which 
Mr. Jerome, as an intelligent being, knows 
without any declarations from any source. 

Sunday closing laws, enforced in St. Louis, 
have greatly lessened the number of crimes 
committed there, on that day of the week. It 
has given the masses a greater respect for the 
laws. What we greatly need in this day, is. 
action on the part of the authorities which 
will command respect for the law. If as Mr. 
Folk says, a law is not a satisfactory one, 
repeal it. Mr. Gompers, the great labor 
leader, in a recent address, urges upon the 
unions a respect for the laws. He recognizes 
that the great moral force, public sentiment, 
stands for respect for the laws ; that the labor 
unions will get this respect when they stand 
also, by their acts, with public sentiment. 
England recently re-enacted its Sunday clos- 
ing laws. (See Justice of the Peace, June 
24th, 1905, published in London, entitled 
Sunday Closing [shops] Bill.) Every one 
knows the laws are enforced in England. If 
Sunday closing of dramshops is a good thing 
in London, and is enforced there, is there 
any good reason why it is not a good thing in 
New York, or that it may not be enforced 
there ¢ 

Mr. Jerome has done something for human- 
ity, but when it comes to the real test of true 
greatness, his own conceptions of what may 
be done are curtailed by craven fears of a 
political doom. The Folks and La Follettes 
have no fears of political doom. The major- 
ity of the people of our land love and applaud 
them for it, and have honored them because 
they stand for conceptions with which their 
acts have proved them united, and the people 
look upon what they have done as earnest 
of what they may do. Mr. Jerome’s ideals 
put him on a plane far below that on which 
the others have triumphed. His vision of 
true greatness is limited because he has lim- 
ited ideas of the possibilities for human good. 
For the same reason his judgment of what 





42 CENTRAL LAW JOURNAL 


No. 





constitutes true greatness is limited, and it 
irresistibly follows that he is Mr. Jerome, of 
New York, ‘‘Limited.’’ 

The ideals which have inspired the Folks 
and La Follettes to action have been true 
ones. The results accomplished and which 
they are accomplishing are ever giving prom- 
ise that they are great enough for greater 
things. 

How does Mr. Jerome expect to rouse 
up in the minds of those people who break 
the laws of his state a respect for any law by 
allowing them to constantly break the laws 
which he has sworn to enforce: If the liquor 
traffic is the curse to the land that any one 
who thinks must acknowledge it to be, 7. e., the 
greatest of all the curses, then Mr. Jerome has 
a duty to perform, if he is a true patriot, 
which he cannot honorably escape. It was a 
good thing to crush out gambling in New 
York, itis a greater thing to close the saloons 
there on Sunday, and should he succeed, who 
would say he had not done New York a 
greater service than that he has already done? 

‘*His political doom is sealed,’’ was said 
of Mr. Folk when he went to battle against 
the political ring in St. Louis, which domi- 
nated the affairs of the Democratic party of 
the State of Missouri. The state machine 
was against him. The machine men freely 
predicted and believed that it was too power- 
ful for defeat, and that Mr. Folk’s political 
career was at anend. The people nominated 
and elected him. It was freely predicted 
that Mr. Folk would fall far short, should he 
be successful, but now even those who were 
his enemies freely admit that he hag filled out 
the full measure of his promises, and is him- 
self Governor of the State in every particular. 
He is a firm believer in that providence which, 
while it comprehends the universe, yet marks 
the fall of a sparrow, and has promised him 
who is faithful over a few shall be made ruler 
over many things. Ile has done in St. Louis 
what Mr. Jerome dares not attempt in New 
York. Mr. Jerome closes his eyes to duty 
and opens them to the fearfulness of a polit- 
ical doom, a nightmare, the creature of a 
craven soul, 

Mr. Folk closes his eyes to political doom 
and opens them to duty, who with a radiant 
smile points to greater works, saying, ‘‘I will 
walk with vou still.’’ Itis a trite but true 


saying that ‘‘people are known by the eom- 
pany they keep.”’ 


The nation is looking on. 





NOTES OF LMPORTANT DECISIONS. 

JUDGMENTS—FULL FAITH AND CREDIT—JU- 
RISDICTION OVER GARNISHEE ‘TEMPORARILY 
WITHIN STATE—JUDGMENT AGAINST GARNISHEE 
AS BAR TO ACTION ON DEBT—DUTY OF GAR- 
NISHEE TO GIVE NOTICE TO PRINCIPAL DEBTOR. 
—In the Supreme Court of the United States in a 
recent decision. Harris vy. Balk, 25 Sup. Ct. Rep. 
625.an appeal was taken from the Supreme Court 
of North Carolina, and the judgment therein re- 
versed. 

The facts are as follows: The plaintiff in error, 
Har'is, wa- a resident of North Carolina at the 
time of the commencement of this action, in 1896, 
and prior to that time was indebted to the de- 
fendant in error, Balk, also a resident of North 
Carolina. in the sum of $180, for money borrowed 
from Balk by Harris during the year 1896, which 
Harris verbally promised te repay, but there was 
no written evidence of the obligation. During 
the year above mentioned one Jacob Ep-tein, ¢ 
resident of Baltimore, in the state of Maryland, 
asserted that Balk was indebted to him in the 
sum of over $300. In August, 1896, Harris vis'ted 
Baltimore for the purpose of purchasing mer- 
chandise, and while he was in that city tempora- 
rily on Angust 6th, 1896, Ep-tei caused to be 
issued out of a proper court in Baltimore a for- 
eign or non-resident writ of attachmert against 
Balk, attaching the debt due Balk from Harris, 
which writ the sheriff at Baltimore laid in the 
hands of Harris, with a summons to appear in the 
court at aday named. With that attachment, a 
writ of summons and ashort declaration against 
Balk (as provided by the Maryland statute) were 
also delivered to the sheriff, and by him set upat 
the court house door. as required by the law of 
Maryland. Befvre the return day of the attach- 
ment writ Harris left Baltimore and returned to 
his home in North Carolina. He did not contest 
the garnishee process, which was issued to gar- 
nish the debt which Harris owed Balk. After his 
return Harris made an affidavit on August 11, 
1896, that he owed Balk $180, and stated that the 
amount had been attached by Epstein, of Balti- 
more, and by his counsel in the Maryland pro- 
ceeding Harris consented therein to an order of 
condemnation against him as such garnishee for 
$180, the amount of his debt to Balk. Judginent 
was thereafter entered against the garnishee, and 
in favor of the plaintiff. Epstein, fer $180. After 
the entry of the garnishee judgment, condemning 
the $180 in the hands of the garnishee, Harris paid 
the amount of the judgment to one Warren, an 
attorney of Epstein residing in North Caroilna. 
On August I]. 1896, Balk commenced an action 
against Harris before a justice of the peace in 
North Carolina. to recover the $180 which he 
averred Harris owed him. The plaintiff in error 
by way of answer to the suit, pleaded in bar the 
recovery of the Maryland judgment and his pay- 
ment thereof, and contended that it was conelu- 
sive against the d. fendant in error in this action, 
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because that judgment was a valid judgment in 
Maryland, and was therefore entitled to full faith 
and credit in the courts of North Carolina. This 
contention was not allowed by the trial court, and 
judgment was accordingly entered against Harris 
for the amount of his indebtedness to Balk, and 
that judgment was affirmed by the Supreme Court 
of North Carolina. The ground of such judgment 
was that the Maryland court obtained no juris- 
diction to attach or garnish the debt due from 
Harris to Balk, because Harris was but tempora- 
rily in the state, and the situs of the debt was in 
North Carolina. 

The Supreme Court of the United States held 
the judgment of a state court, if that court had 
jurisdiction to render it, is entitled to the same 
full faith and credit in the courts of another state 
that it has in the state where rendered, as a valid 
domestic judgment. For cases in point see vol. 
30, Cent. Dig. Judgment, sees. 1443-1503: also, 
that temporary presence of the garnishee 
within the state gives a court of that state juris- 
diction to render judgment against him in the 
garnishment proceedings upon personal service of 
process within the state, if, during such tempo- 
rary presence in the state, the principal debtor 
could have sued him there to recover the debt, 
and the laws of the state permit the garnishment 
of a debtor of the principal debtor. For cases in 
point see vol. 24, Cent. Dig. Garnishment, sec. 
144; vol. 40, Cent. Dig. Process, sec. 70; that 
consent of a garnishee to a judgment impounding 
his debt the principal debtor does not make the 
payment under the judgment voluntary, where 
he was absolutely without defense, so as to pre- 
vent him from pleading such payment in bar to 
an action on the debt: and that the duty of the 
garnishee to give notice of the garnishment pro- 
ceedings to the principal debtor is discharged by 
pleading the judgment therein in bar to an ac- 
tion on the debt while there then remained nearly 
a year in which the principal debtor might liti- 
gate the question of his liability in the court 
which rendered the judgment. Citing Blackstone 
v. Miller, 188 U.S. 189-206, 47 L. Ed. 439-445, 23 
Sup. Ct. Rep. 277; Cahoon y. Morgan, 38 Vt. 236; 
National F. Ins. Co. v. Chambers, 53 N. J. Eq. 
468, 483, 32 Atl. Rep. 663; Buschman vy. Hanna, 72 
Md. 1, 5, 6, 18 Atl. Rep. 962; Wyeth Hardware & 
Mfg.Co.v. H. F. Lang & Co.,127 Mo.242,247, 27 L. 
R. A. 651, 48 Am. St. Rep. 626.295. W.Rep.1010; 
Lancashire Ins. Co. v. Corbetts, 165 Ill. 592, 36 L. 
R. A. 540, 56 Am. St. Rep. 275, 46 N. E. Rep. 631; 
Harvey v. Great Northern R. Co., 50 Minn. 405, 
406, 407.17 L. R. A. 84; Embree v. Hanna, 5 Johns. 
101; Savin v. Bond, 57 Md. 228. 





WHEN WILL AN INNKEEPER’S LIEN 
FOR THE BOARD AND LODGING OF 
HIS GUEST EXTEND TO THE PROP- 
ERTY OF THIRD PERSONS BROUGHT 
TO THE HOTEL BY THE GUEST? 





The rule is emphatically established in Eng- 
land, fortified by uniform decisions, that an 
innkeeper’s lien for board and lodging fur- 
nished a guest extends to the property of third 
persons, if such property is brought to the 
hotel by the guest, and received by the inn- 
keeper as the property of the guest,—pro- 
vided, as arule, that the innkeeper has no 
knowledge that the property belongs to some 
other person or persons than the guest. ! 

The English rule cannot correctly be said 
to have been adopted in this country as a 
fixed doctrine, but rather that it has been 
followed in a number of cases emanating from 
various states.” Some text-writers and courts 
have drastically condemned the English rule, 
or what is sometimes denominated the com- 
mon law rule, as being contrary to all of the 
analogies of the law, unjust and extraordinary 
in that it permits the confiscation of the goods 
of an innocent third person to pay the debt 
of another, without giving the real owner his 
‘day in court,’’? or compensation therefor, 
seemingly in flagrant violation of the federal 
Constitution.* The constitutional phase of 
this question, together with the effect of statu- 
tory enactments on the subject upon the 
English rule or common law rule, will be dis- 
cussed in subsequent paragraphs. 

But however unusual the 1ule contemplated 
by the subject of this article may be, it has 
been adhered to by a large number of American 
courts and respectable authorities. The con- 
stitutional question is obviated in a great many 
instances where the guest is the agent, rep- 


1 Johnson y. Hill, 3 Stark. 172; Threfall v. Borwick, 
L. R. 7 Q. B. 711; Cayle’s Case, 8 Coke Rep. 32; Tur- 
rillv. Crawley, 13 Q. B. 197, 202, 208; Robbins v. Gray | 
decided in 1895,2 Q. B. 501; Snead v. Watkins, 1 C, 
B. N. 8. 267,26 L. J. C. Pl. 57. 

2 Manning v. Hollenbeck, 27 Wis. 202, 205; Cook v, 
Kane (Prentice), Oregon, 57 Am. Rep. 28, 11 Pac. Rep. 
226; Jones v. Morrill, 42 Barb. (N. Y.) 628, 626, per 
Barhard, J.; Grinnell vy. Cook, 3 Hill (N. Y.), 485, 490 
per Bronson, J., 38 Am. Dec. 663; Covington v. New- 
berger, 99 N. Car. 523. 

3 Wyckoff v. Southern Hotel Company, 24 Mo. App- 
382, 387; Dissenting opinion of Thayer, J., in Cook v. 
Prentice (Kan.), 11 Pac. Rep. 226; Hale on Bailments 
and Carriers, p. 294. : 
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resentative, or servant of the owner of the 
goods, or where the owner has authorized or 
permitted the guest to use the property with 
full knowledge that the same would be taken to 
a hotel, where the innkeeper’s lien might 
attach ; or where the guest is a bailee of the 
property, under such circumstances as that 
the owner is presumptively at least held to 
have authorized the guest to pledge or jeo- 
pardize the property to the extent of his board 
and lodging. These cases will be discussed 
later. 

Extraordinary Liabilities of Innkeeners. 
—It has been said that the innkeeper’s lien 
is co-extensive with the innkeeper’s _lia- 
bility. 
both the statutory and the common law 
impose upon innkeepers afford the principal 
reasons for following the English doctrine in 
those states where it has been upheld.°® 

In most of the states Civil Rights Acts have 
been passed, substantially copied from the 
Act of Congress passed in 1875. That Act, 
among other things, provides, that all persons 
shall be entitled to the full and equal enjoy- 
ment of the accommodations, advantages, facil- 
ities of inus, restaurants, eating-houses, bar- 
ber shops, public conveyances on land and 
water, theaters, and all other places of public 
accommodations and amusement, without dis- 
crimination as to race or color, but alike to 
all citizens upon terms and conditions applica- 
ble to allpersons.£ For a failure to comply 
with the terms of that Act, in most of the 
states where it has been enacted, the aggrieved 
party may recover a certain penalty usually 
fixed in the Act, or otherwise sue for damages 
ete. ! 

Of course, an innkeeper is not bound to 
receive a person as a guest who is afflicted 
with some contagious disease, or who is not 
of good behavior.* The Civil Rights Act 
passed by congress was declared unconstitu- 
tional in part by the Supreme Court of the 
United States, but that was upon the ground 
that certain portions of the act consituted 


4 Cook v. Kane (Prentice), supra; 11 Amer. & Eng. 
Ency. Law, Ist Ed., p. 38. 

5 Hale on Bailments and Carriers, p. 260, 278, 285; 11 
Amer. & Eng. Ency. Law, Ist Ed. p. 77, par. 51; Cook 
v. Prentice (Kane), supra. 

6 Civil Rights Cases, 109 U. 8. 3; Fruchey v. Eagle- 
son, by Next Friend, 15 Ind. App. 88. 

7 See cases in note 6. 

*11 Amer. & Eng. Eney. Law, Ist Kd., p. 49. 


The extraordinary liabilities which | 








legislation not authorized by congress.°® 
That objection would not be available against 
the acts passed by the different state legisla- 
tures. 

Ship masters, innkeepers and the like have 
for centuries been catalogued in the books, 
both ancient and modern, as partaking of a 
public character,—as operating public institu- 
tions which had to be open to the accommoda- 
tion of all. Likewise rigid rules have always 
been enforced against innkeepers, ship- 
masters, and even stable-keepers, imposing 
broad liabilities for the loss of goods left in 
their custody. The Roman Prietor by special 
edict pronounced the rule that ship-masters, 
innkeepers and stable-keepers should be liable 
for all losses not arising from inevitable cal- 
amity or ‘‘irresistible force.’’!° 

The rules regulating the rights,duties and re- 
sponsibilities of innkeepers originate in con- 
siderations of public policy. There is con- 
siderable conflict inthe authorities and text 
writers as to the correct rule whereby to 
gauge the innkeeper’s liabilities with reference 
to goods brought to his hotel by a guest or 
traveler. The general rule is that the inn- 
keeper is liable unless the loss of the goods 
was occasioned by the act of God, the public 
enemy, or the fault of the guest. This rule 
is modified to some extent by other cases and 
courts which hold that while the innkeeper is 
prima facie liable for such loss or injury, and 
while the presumption is that the loss or in- 
jury was caused by the innkeeper’s negligence 
or want of diligence,— yet if he can show that 
he was not at fault, either through himself, 
agent or servant, in any manner, he may be 
relieved from liability.!! 

With reference to loss of goods by theft, 
Mr. Hale on Bailments and Carriers says: 
‘*If the goods of a guest are stolen by the inn- 
keeper’s servants or domestics, by another 
guest, or by someone from outside the inn, 
the innkeeper is bound to make restitution ; 
for it is his duty to provide honest servants, 
and to exercise an exact vigilance over all 


® Civil Rights Cases, 109 U.S. 3. 

10 Story on Bailments, 4th Ed., sec. 464, p. 473. 

11 Bowell v. De Wald, 2 Ind. App. 302; 11 Amer. & 
Eng. Ency. Law, Ist Ed., p. 77, par. 61; Hale on Bail- 
ments and Carriers, under head of Innkeepers. etc., 
p. 277, 278, et seq. 
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persons coming into his house, as guests or 
otherwise.’’!? 

The innkeeper’s liability is not restricted to 
such goods as a guest may have in ordinary 
traveling, but it applies to all goods brought to 
the inn by the guest and received by the inn- 
keeper pursuant to the relation of guest and 
innkeeper. His liability is not limited merely 
to goods which are strictly baggage.'* 
Innkeepers have also been held to be liable 
for‘‘direct personal injuries, as assault and 
battery, and for those of an indirect nature 
such as result from negligence, and even for 
those of more remote origin, as the communi- 
cation of an infectious disease, or a harmful 
trick played by a fellow guest.’’!4 

But the most extraordinary responsibility 
imposed on innkeepers is that with reference 
to the loss of goods brought to the hotel by a 
guest.!® In Myers v. Cottrill,!® the liability 
is characterized as ‘‘very nearly absolute.’’!7 

An innkeeper was bound at common law, 
independently of Civil Rights Acts, to ac- 
commodate all comers who were apparently 
responsible and of good conduct.!§ 

After a resume of the foregoing authorities, 
it is apparent, first, that an innkeeper must 
ordinarily accommodate all persons without 
discrimination so far as 1s within his ability ; 
second, that he has little opportunity to as- 
certain the credit of the guest, and the bag- 
gage and goods of the guest may afford the 
only security ; third, that he is ‘‘very nearly’’ 
an insurer of the safe-keeping of the goods 
and property brought to the inn by the guest. 
The right then to holda lien upon all such 


12 Page 282, citing, Gile v. Libby, 36 Barb. (N. Y.) 
70; (unless goods were stolen by a companion or serv- 
ant of the guest); Dunbier v. Day, 12 N. W. Rep. 109: 
Sprin v. Hager, 145 Mass. 186,13 N. E. Rep. 479; Smith 
v. Wilson, 36 Minn. 334, 31 N. W. Rep. 176; Dessauer 
v. Baker, 1 Wils. (Ind.) 429. 

13 Hale on Bailments and Carriers, p. 285, n. 119; 
see also p. 286. 

14 Wade v. Thayer, 40 Cal. 578, 585; Gilbert v. Hoff- 
man, 66 Iowa, 205,55 Am. Rep. 263, 264: Rommel v. 
Schambacker (Pa.), 11 Atl. Rep. 776; citations derived 
from 11 Amer. & Eng. Ene. Law, Ist Ed., p. 50. 

16 Curtis v. Murphy, 62 Wis. 4,53 Am. Rep. 242, 
243; Russell v. Flagan (Del.), 8 Atl. Rep. 258; Fay v. 
Pac. Imp. Co., 28 Pac. Rep. 948; Scheffer v. Carson, 58 
N. W. Rep. 555; MeDaniels v. Robinson, 26 Vt. 3, 6, 
62 Am. Dec. 574, 580. 

16 5 Bliss (U. 8.), 465, 470. 

17 Note 3, to 11 Amer. & Eng. Ency. Law, Ist Ed.) 
p. 51. 

18 Watson v. Cross, 2 Duv. (Ky.) 147; Rex v. Ivens; 
7 Car. & P. 213, 219. 





goods, irrespective of the ownership, provided 
the innkeeper received them as the goods of 
his guest, without knowledge of a third per- 
son’s ownership, does not seem so startling 
or unusual after all. 

The English Cases.—That an innkeeper 
may hold a lien upon the goods of a third per- 
son placed in the hotel by the guest, for the 
board and lodging of the latter, is settled 
without doubt or equivocation in England.!® 
The authorities there, however, admit an ex- 
ception where the innkeeper has knowledge 
of the third person’s ownership.?° But in 
the case of Robbins v. Gray,?! involving 
goods brought to an inn by aguest who was a 
traveling - alesman, it was held that knowledge 
by the innkeeper that the goods were the prop- 
erty of the firm for whom his guest traveled 
was immaterial, and the lien attached notwith- 
standing such knowledge. The guest or 
traveling salesman carried certain goods with 
him to different hotels, as a part of the regu- 
lar apparatus of his employer’s business. This 
rule would seem to be upon the theory that 
where the owner of the goods intrusts them, 
or a part of them, to a commercial traveler 
as his representative or employee to sell and 
exhibit, and knowing that the salesman for 
that purpose will necessarily take the goods 
and samples to hotels and inns, the goods 
will be good for the board and lodging of the 
agent irrespective of the innkeeper’s knowl- 
edge as tothe ownership of the property. 

The lien extends not only to the original 
goods which the guest may have with him, 
but to all property which the guest brings to 
the hotel after his arrival, if received by the 
innkeeper as such.?? That is the general 
rule as to the innkeeper’s lien upon the goods 
actually belonging to the guest, and where 
the lien is held to extend to the goods of third 
persons the samerule would embrace not only 
the goods brought by the guest at the time of 
his arrival, but those brought after his arrival 
and received by the innkeeper, for the same 
responsibility would rest upon the innkeeper 
after accepting their custody or permitting 
them to remain in his hotel. 

The fact that the guest may bring goods 
or property which the innkeeper might not be 


19 See cases set out in note 1 hereof. 

20 Broadwood v. Granara, 10 Exch. 417. 

21 2 Q. B. 501; see note 1 hereof. 

22 Hale on Bailments and Carriers, page 286. 
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required to receive, as for instance a piano, 
does not avoid the lien if the innkeeper does 
receive the goods and undertakes to keep them. 
In Threfall v. Borwick,?* the innkeeper re- 
ceived a piano as a part of the goods of the 
guest. Meller J., said: ‘‘When,having accom- 
modation, he has received the guest, with his 
goods, and thereby has become liable for their 
safe custody, it would be hard if he was not to 
have a lien upon them; and, under such cir- 
cumstances, the lien must be held to extend 
to goods which he might possibly have re- 
fused to receive.’’ Supplementing this state- 
ment, Lush J., inthe same casesaid: ‘‘I am 
of the same opinion. * * * It (the lien) 
extends toall goods the guest brings with 
him, andthe innkeeper receives as his. If 
he has this lien against the guest, the cases 
have established beyond all doubt, that he 
has the same right as against the real owner 
of the article, if ithas been brought tothe inn 
by the guest as owner.’’ This case was 
followed by the Supreme Court of Oregon 
in case of Cook v. Kane,?* where a_ piano 
forte was brought to the hotel, and _ re- 
ceived by the innkeeper without knowledge of 
a third person’s ownership. 

A great many text-writers have catalogued 
the English rule as the prevailing doctrine, 
including, Schouler on Bailments, Overton 
on Liens, and Edwards on Bailments.?° 

Mr. Hale on Bailments and Carriers, pub- 
lished in 1896, vigorously disapproves and 
condemns the rule.?® He recognizes the 
rule firmly established in England, and admits 
that it has been followed by some American 
decisions ; but insists that the American cases 
are not squarely in point, and says that in 
some of those cases a lien was allowed on ac- 
count of special services being rendered, as 
well as for storage. An examination of these 
sases, however, will not bear Mr. Hale out in 
this proposition. The case of Cook v. Kane, 
supra, directly presented the question whether 
the lien could be extended to the property of 
a third person, and the judgment of the court 
was that it could, Thayer, J., dissenting. 


3 L. R. 7 Q. B. 711. 

2411 Pace. Rep. 226, 227. 

2% Schouler, Bailm. 261, and notes; Overton on 
Liens, 129; Edwards, Bailm. (3d Ed.), sees. 474, 475. 
See also Schouler, Bailm. (2d Ed.4, see. 326. 


26 Page 294, 





The American Cases.— In Wisconsin,?? 
and in the case of Covington v. Newberger,?® 
and in a number of American cases this rule 
has been enforced as the law of the land. 
Both the first and second editions of the Amer- 
ican & English Encyclopedia of Law speak of 
this rule as prevailing in this country, and 
catalogue it asa doctrine established in Eng- 
land, fortified by numerous cases and followed 
by a number of decisions in this country.?’ 

The case of Cook v. Prentice, from Oregon, 
has already been discussed. 

In Pennsylvania (as stated by Mr. Hale), 
it has been held that an innkeeper has no hen 
on a stolen horse left with him,*® even for 
the animal’s care. But in the Amer. & Eng. 
Ency. Law,*! it is said: ‘‘In Johnson v. 
Hill, 3 Stark. 172, it was stated by counsel 
to have been ‘held by all judges that even in 
the case where a robber had brought a horse 
which he had stolen to an inn,’ the innkeeper 
had a lien for its keep against the owner; and 
Abbott, C. J. said he had no doubt as to the 
law as_ stated.’’ 

The case of ahorse which is fed and kept 
is hardly analogous to one involving chattels 
upon which no repairs or other special 
services are bestowed. 

In Covington v. Newberger,*®? Davis, J., 
made the following statement: ‘‘But coun- 
sel for the plaintiff insists that the inn- 
keeper has a lien even upon the goods 
of a third person held by a_ guest, 
and brought within the lien; and tat 
when the defendant replevied the goods he 
became liable. And the case of Cook v. 
Kane* * * cited by counsel, is authority 
for the position taken by counsel, but it has 
the qualification ‘unless he knew it was not 
the property of the guest.’ ”’ 

Constitutional Question.—Serious objection 
to alien on the property of a third person 
has been based upon the constitutional 
guaranty that no one’s property shall be 
taken without due process of law. It has 
been suggested that the taking and deliberate 
confiscation of a third person’s property in 


27 Manning v. Hollenbeck, 27 Wis. 202. 

23 99 N. Car. 523. 

29 1st Ed., Vol. 11, p..41-2; 2d Ed., Vol. 16, p. 550, 
et seq. Both under head of “Innkeepers.” 

30 Gump v. Showalter, 43 Pa, St. 507. 

31 1st Ed., Vol. 11, p. 42, note 1. 

82 99 N. Car. 523. 
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order to pay the debt of the guest, for which 
debt the third person was not answerable, 
would be in flagrant violation of the constitu- 
tion.*3 In Wyckoff v. Southern Hotel Com- 
pany (see note 3), it was decided that while the 
common law rule was well established by a mul- 
tisude of authorities both in this country and 
England, yet sucha rule would be (if enacted 
into statutory form), in conflict with the 
constitutional guaranty that property shall 
not be taken without giving the owner there- 
of his day in court. And in construing the 
Missouri statute, then in force, concerning an 
innkeeper’s lien it was held that the stat- 
ute was designed to entirely supplant the 
common law and that it gave a_ lien 
on the gods owned by the guest, and 
did not authorize a lien upon the goods 
of a third person, and that the legisla- 
ture would not be presumed to have contem- 
plated such a lien because it would be in vio- 
lation of the constitutional guaranties. 

In Cook v. Prentice, supra, Judge Thayer 
wrote a dissenting opinion, declaring that 
‘a party cannot be deprived of his owner- 
ship of property to satisfy the claim of another, 
unless hehas, in some form, obligated him- 
self to submit toit. He must have agreed to 
it in terms, ordone some act, directly or re- 
motely authorizing it.’’ He further insisted 
that while a lien may attach to the property 
of a third person under some circumstances, 
yet, inhis judgment, the property must have 
derived some special benefit, or the owner 
must have intrusted it to the guest under 
circumstances which he could reasonably 
have concluded that the party would become 
the guest of an inn and take the property 
with him there as his own. 

It might also be argued, with some degree 
of logic, that a statute directly authorizing 
such a lien would amount toa species of class 
legislation, especially as applied to the prop- 
erty of third persons, and the fixing ofa 
method of procedure for confiscating or sell- 
ing such property. 

Mr. Hale, in his work on Bailments and 
Carriers, after condemning the lien upon the 
property of a third person, says: ‘‘In no 
other case is it possible to create a lien on 
chattels without the consent of the owner, 
unless he has clothed the one in possession 


33 Wyckoff v. Southern Hotel Co., supra. 





with the indicia of title, or in some other way 
made it possible for him to defraud third 
persons. An innkeeper has been denied a 
lien on a horse, received from one not shown 
to be aguest, for his charges for the care of 
the horse. So, alien has been denied ona 
wife’s seperate property for her husband’s 
board bill.’’*4 

The suggestions thus made by Mr. Hale, 
and being practically the same suggestions 
made by Justice Thayer in his dissenting 
opinion in Cook v. Prentice, supra, indicate 
the way in which the constitutional question, 
and in fact all other obstacles to this rule 
may be obviated. If a third person loans 
certain property and chattels to another, 
knowing that the latter will take the same to 
a hotel, can it not be said that the owner is 
bound to know that the innkeeper may have 
alien upon the property for the board and 
lodging of the guest? So, where the owner 
rents property or chattels to one whom he 
knows, or ought to know will use that property 
in or take it to a hotel; or where the guest 
is the agent or servant of the owner with re- 
ference to the par.icular property, or is act- 
ing by virtue of some general employment or 
special engagement, there is good reason for 
holding that the owner is bound by the inn- 
keeper’s lien. Ignorance of the law excuses 
no one. It is an old principle that where two 
persons or more set in motion a certain act or 
thing which results in injury to another, or 
procures from another services or property, 
both are answerable or liable, and both must 
suffer so far as the innocent party is con- 
cerned. 

In Iowa the supreme court, in the case of 
Brown Shoe Company v. Hunt,**® held the 
statute in that state, concerning an inn- 
keeper’s lien, to be constitutional. That 
statute is very broad in its terms, and among 
other things provides: ‘‘All hotel, inn or 
eating house keepers, shall have a lien upon, 
and may take and retain possession of all 
baggage and other property belonging to or 
under the control of their guest, which may 
be in such hotel, inn or eating house, for 
the value of their accommodations and keep, * 

* * and such property shall not be exempt 


34 p. 295; citing McIlvane v. Hilton, 7 Hun, 594. 
35 102 Iowa, 586, 66 Am. St. Rep. 198, 72 N. W. Rep. 
765. 
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from judgment or execution to the amount 
of the proper reasonable charges of such hotel, 
inn or eating house keeper against such guest, 
and the cost of enforcing the lien.’’ 

That is a statutory enactment, seeking in 
effect to recognize and authorize the inn- 
keeper’s lien on the goods of third persons in 
accordance with the English rule. In that 
case the guest was a traveling man and was 
seiling goods by sample for the Brown Shoe 
Company. He stopped with the defendant 
who was an inn or eating house keeper within 
the meaning of the Iowa statute. It further 
appeared that the innkeeper knew that the 
goods belonged to a third party, viz: the 
Brown Shoe Company, and he also knew that 
the guest was a traveling man. The court 
held that the fact of the innkeeper’s knowledge 
with reference to the ownership of the goods 
was obviated by the fact that the statutory lien 
embraced the goods, notwithstanding such 
knowledge. Among other things, the court 
said: ‘*The guest in this case was a traveling 
man, selling goods by sample, and the lien is 
claimed upon these sample goods and the re- 
ceptacles in which they were contained: These 
goods were used in the prosecution of his 
business as a salesman. The nature and 
character of his occupation was such that the 
plaintiff must be held to know he would be 
compelled to stop at hotels or inns, and that 
in the proper prosecution of his avocation, he 
would need his goods in such hotels and inns.”’ 
The court also, in deciding the constitutional 
question, said: ‘‘It (referring to the statute) 
does not deprive the qgwner of his property 
without due process of law. It merely pro- 
vides for a lien and a possession, and makes 
no provision as to how the lien shall be en- 
forced.’’ It might be deduced from this lan- 
guage that if the statute in question had pro- 
vided a means of enforcing the lien, by pro- 
eess of court or posting of notices, the 
court would have held the law unconstitu- 
tional; and on the other hand it might be 
understood to mean that if the statute had 
provided a means of enforcing the lien by 
legal process whereby the real owner would 
have to be made a party and given a hearing, 
the law would have been held constitutional. 

It is true that the English rule may have 
grown up under an excise law which imposed 
heavy license fees on innkeepers. It is also 
true that its application and establishment 





in that country have not been restricted by 
any constitutional questions such as might 
arise under the American constitution. 

Effect of Statutory Enactments.—In a great 
many states innkeeper’s liens have been 
created by statute.*® 

Where a statute of this character is involved 
it often becomes a complicated question as to 
whether the statute was intended to enlarge 
the so-called common law lien, or whether it 
was designed to entirely supplant the com- 
mon law lien. Where the statute is construed 
to give an additional remedy, the common 
law lien is not lost; but where the statute is 
treated as covering the whole subject, and as 
wholly replacing the common law,—then the 
extent of the lien must be determined solely 
by the language and plain intent of the 
sta 

As heretofo-e stated it was held that the 
Missouri statute completely took the place of 
the common law rule, and under that statute 
no licen was authorized upon the goods of a 
third person. The statute in that case simply 
gave a lien on the ‘‘baggage and other valu- 
ables of their guests and boarders.”’ 

In Michigan the legislature in passing a 
statute of this kind expressly provided in the 
same that nothing therein should preclude 
any other existing remedy for the enforcement 
of a hotel keeper’s lien and should not affect 
the innkeeper’s lien existing at common law.*® 

So, under that statute, where a guest took 
property to an innkeeper as his own, and 
which he represented to the innkeeper as 
his own, but which in fact was the property 
of his principal with which he had been in- 
trusted as an agent, the innkeeper was held 
to be entitled to a lien on the property for the 
amount due for the keeping and accommoda- 
tion of the guest.*? 

By the laws of New York upon the subject 
of an innkeeper’s lien, as amended in 1899, 
the innkeeper is given a lien on the baggage 
or property of the guest, unless such inn- 
keeper knew that the property brought upon 


%6-(Mich.) Acts No. 145, p. 177, Pub. Acts 1897; (N 
Y.) Laws 1897, ch. 118, sec. 71, as amended by Laws of 
1899, ch. 380; (Indiana) R. S. 1901, sec. 7254 a-b-e; 
(Iowa) Acts of 18th Gen. Assembly, ch. 181, sec. 2; 
(Ga.) Code of 1882 and 1873; sec. 2122, 

3724 Mo. App. 382. 

38 Acts No. 145, p. 177, Pub. Acts, 1897 (Mich.). 

39 R, L. Polk Co. v. Melenbacker, 99 N. W. Rep. 867. 
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his premises was, when brought, not legally 
in the possession of such guest.4° Under 
that statute it was held in Barnett v. 
Walker,‘! that the innkeeper had _no lien upon 
a sewing machine brought to the hotel by a 
guest, where the legal right to the title and 
possession of the same were then in a third 
person. Inthe case of Jones v. Morrill,*? 
it was held that the keeper of a boarding 
house had a lien for board under the New 
York statute then in force, on goods belong- 
ing to the boarder’s mother, which he brought 
upon the premises to furnish his room. That 
case, however, was decided long before the 
above mentioned amendments of the innkeep- 
er’s lien or later legislation on that subject in 
New York. 

In the state of Georgia in construing the 
effect of a statutory lien, it was held that the 
innkeeper’s lien on goods in possession of his 
guest which belonged to a third person was 
limited to charges for keeping, storing or 
feeding the specific property, and should not 
extend to a claim for thé board of the 
guest.** 

The Iowa statute above commented upon 
and construed in the case of Brown Shoe 
Company \. Hunt, supra, is probably the 
broadest statutory enactment on the subject, 
directly authorizing a lien on the goods of a 
third person. 

If the English doctrine is treated as a com- 
mon law rule in this country,then regard should 
be had to the rule of construction that stat- 
utes in derogation of the common law should 
be strictly construed ; and it would seem that 
if the statute was designed to supplant the 
common law rule it should by its terms mani- 
festly show the legislative intent to embrace 
the whole subject and obviate the common 
law rule, or expressly provide that it was de- 
signed to supplant the common law rule, or 
that innkeepers should have no other reme- 
dies or liens in that behalf except as in such 
statute granted and provided. 

The foregoing cases and authorities com- 
mented upon and cited show that there is a 
tendency at least in this country to extend 


40 Laws 1897, ch. 118, see. 71 (N. Y.), as amended by 
laws of 1899, p. 380. 

4179 N. Y. Supp. 859, 39 Mise. Rep. 323. 

#2 42 Barb. (N. Y.), 628, 626, 627. ‘ 

43 Domestic Sewing Machine Co. y. Watters, 50 Ga. 
573, 574, 576. 





the innkeepers’ lien to the goods of third per- 
sons brought to the hotel by the guest. It 
cannot be said, however, that the rule has 
been firmly established in this country. The 
statutory enactments on the subject when in- 
volved necessarily govern the extent of the 
lien, and in those states where there are stat- 
utory enactments on the subject, reference 
must be had to the same, and the first ques- 
tion to be solved in such event is whether the 
statute enlarges or abridges the so-called 
common law rule. Neither can it be said 
that the constitutional question has been 
fully and fairly determined, and the views 
which different courts may take upon that 
branch of the subject may result in much 
conflict among the authorities which may here- 
after be rendered ; but where the owner of the 
property has impliedly, at least, permitted or 
authorized the property to be taken to hotels 
and inns, he ought to be bound. 
‘ Watrer J. Lorz. 
Muncie, Indiana. 


PUBLIC SCHOOLS—RELIGIOUS EXERCISES. 





HACKETT v. BROOKSVILLE GRADED SCHOOL 
DISTRICT. 





Court of Appeals of Kentucky, May 31, 1905. 

A prayer offered at the opening of a public school, 
imploring the aid and presence of the Heaverly Fa- 
ther during the day’s work, asking for wisdom, pa- 
tience, mutual love and respect, looking forward to a 
heavenly reunion after death, and concluding in 
Christ’s name, is not sectarian, and does not make 
the shool a ‘“‘sectarian school,’”’ within Const., § 189, 
prohibiting the appropriation of educational funds in 
aid of sectarian schools. 

A public school opened with prayer and the read- 
ing without comment of passages from King James’ 
translation of the Bible, during which pupils are not 
required to attend, is not a “place of worship,’ nor 
are its teachers ‘“‘ministers of religion,” within the 
meaning of Const., § 5, providing that no person shall 
be compelled to attend any place of worship or con- 
tribute to the support of a minister of religion. 

The King James’ translation of the Bible, or any 
edition of the Bible, is not a sectarian book, and the 
reading thereof without comment in the public schools 
does not constitute sectarian instruction, within the 
meaning of Ky. St. 1903, § 4368, providing that no 
books of a sectarian character shall be used in any 
common school, nor shall any sectarian doctrine be 
taught therein. 

O’REAR, J.: Appellant, who resides in the 
town of Brooksville, and has children attending 
the Brooksville graded common school, brought 
this suit against the trustees and teachers of the 
school, seeking «n injunction against the use of 
the English translation of tbe Bible, known as 
the “King James” or *‘Authorized Edition,” and 
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to prevent the teachers from opening the school 
with prayers or songs alleged to be of a denomi- 
national character. On full hearing the injunc- 
tion was denied, and the petition dismissed. 

To get at the exact question presented for de- 
cision on this appeal, we will eliminate the alle- 
gation concerning worship of God by singing of 
sectarian rongs. There was no proof whatever 
that any songs of any kind had been sung ducing 
the school year in which the suit was brought, 
nor was it either required or permitted. Whether 
it was permissible to have sung the songs com- 
plained of is not, therefore, a matter considered 
by the court. 

Appellant invokes section 189 of the Constitu- 
tion of Kentucky and section 4368, Ky. St. 1903, 
which read as follows: 

**No portion of any fund or tax now existing, 
or that may hereafter be raised or levied for edu- 
cational purposes, shall be appropriated to, or 
used by, or in aid of any church, sectarian or 
denominational school.*’ Section 189, Const. 

‘-No books or other publications of a sectarian, 
infidel or immoral character, shall be used or dis- 
tributed in any common school; nor shall any 
sectarian, infidel or immoral doctrine be taught 
therein.”’ Section 4368, Ky. St. 1903. 

The Brooksville graded common school is 
maintained by the state by the impvusition of 
taxes. It is open alike to all white children 
within certain ages who or whose parents are 
residents of the district. It is in no sense a sec- 
tarian, chureh, or denominational school. Sec- 
tion 189 of the constitution was aimed not to 
regulate the curriculum of the common schools 
of the state, but to prevent the appropriation of 
public money to aid schools maintained by any 
church or sect of religionists. If the constitu- 
tion deals directly with the question of compul- 
sory worship, it is in section 5, which reads as 
follows: ‘-No preference shall ever be given by 
law to any religious sect, society or denomina- 
tion; nor to any particular creed, mode of wor- 
ship or system of ecclesiastical polity; nor shall 
any person be compelled to attend any place of 
worship, to contribute to the erection or main- 
tenance of any such place, or to the salary or 
support of any minister of religion; nor 
shall any man be compelled to send his child to 
any school to which he may be conscientiously 
opvosed; and the civil rights. privileges or 
capacities of no person shall be taken away, or in 
any wise diminished or enlarged, on account of 
his belief or disbelief of any religious jtenet, 
dogma, or teaching. No human authority shall, 
in any case whatever, control or interfere 
with the rights of conscience.”’ If, under the 
guise of publie instruction, children should be 
required to attend schools where worship of God 
was compulsory, it would seem to be within the 
prohibition of that section. We tind from the 


evidence in this case that, while chapters of pas- 
sages from the Bible (King James translation) 
were read, and prayers weirg,offered by. the 





teachers at the opening of the school each morn- 
ing, appellant’s children. who are members of 
the Roman Catholic Church, were not required 
to attend during those exercises, nor were they 
or others who were conscientiously opposed to 
doing so required to participate in them. 

‘'wo questions are presented by the record for 
decision: (1) Does the offering of prayer to God 
in opening a school, such as was offered in the 
Brooksville schoo], make that school a *‘sectarian 
school,’ within the meaning of section 189 of the 
constitution? (2) Is the King James translation 
of the Bible a ‘sectarian book,’’ within the 
meaning of section 4368, Ky. St.? 

The prayer that was offered, and which it is 
urged converted the school into a sectarian 
school,J is as follows: ‘‘Our Father who art in 
Heaven. we,ask Thy aid in our day’s work. Be 
with us in all we do and say. Give us wisdom 
and strength and patience to teach these chil- 
dren as they should be taught. May teacher 
and pupil have mutual love and respect. Watch 
over these children, both in schoolroom and on 
the playground. Keep them from being,hurt in 
any way, and at last, when we come to die, may 
none of our number be missing around Thy 
Throne. These things we ask for Christ’s sake. 
Amen.” It hasnot been pointed out to us wherein 
the prayer quoted is sectarian in its construction. 
The Rey. Father James A. Cusack, a witness: for 
appellant, asseverates that, in his opinion, it is 
sectarian. But he admits that there is nothing 
in it repugnant to the doctrines of his religious 
belief (Roman Catholic). Nor does he claim 
that it is promulgated, authorized, or used by 
any sect of religionists whatever. As neither 
the form nor substance of the prayer complained 
of seem to represent any peculiar view or dogma of 
any sect or denomination, or to teach them, or to 
detract from thuse of any other, it is not see- 
tarian, in the sense that the word is commonly 
used and understood, and as it was evidently in- 
tended in the section quoted. The constitutional 
convention, in framing the organic law for all 
the people of the state, must be presumed to 
have used ordinary words, not according to the 
peculiar views of a few, but as generally used. 
The word ‘sectarian,’ from the connection in 
which it is used, cannot be given the construe- 
tion contended for by appellant, which seems to 
be that any form ofgprayer not authorized by a 
particular church is sectarian. 

Though it be conceded that any prayer is wor- 
ship, and that public;prayer is public worship, 
still appellant’s children were not compelled to 
attend the place where the worshiping was done 
during the prayer. The school was not‘‘a place 
of worship,’’ nor are its teachers ‘‘ministers of 
religion,’’ within the contemplation of section 5 
of the constitution, although a prayer may be 
offered incidentally at the opening of the school 
by a teacher. Meetings of the General Assembly 
are opened by prayer, and other state institutions 
authorize the worship of God. They have never 
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been regarded as fostering sectarian teachings. 
The complaint in this case goes only to the sec- 
tarian feature of the exercises, not because they 
were religious. It is not contended that it was 
the purpose of the constitution to prevent wor- 
ship, nor to prevent teachers in the public 
schools from assuming worshipful relations. 
The great aim was to keep church and state for- 
ever separate as distinct institutions; to prevent 
the government of one from assumiug rightful 
control of the government of the other. Nor is it 
clear that it was intended to keep religion outof the 
school, though it is apparent that one aim, at 
least, was to keep the ‘church’ out. The ques- 
tion is not presented, and is not, therefore, de- 
cided, whether any exercise which partakes 
incidentally of worship is probibited. 

The main question, we conceive to be, is the 
King James translation of the Bible, or, for that 
matter, any edition of the Bible, a sectarian 
book? There is, perhaps, no book that is so 
widely used and so highly respected as the Bible; 
no other that has been translated into as many 
tongues; no other that hes had such marked in- 
fluence upon the habits and life of the world. It 
is not the least of its marvelous attributes that it 
is so catholic, that every seeming phase of belief 
finds comfort in its comprehensive precepts. 
Many translations of it, and of parts of it. have 
been made from time to time, since two or three 
centwies before the beginning of the Chri-tian 
era. And since the discovery of the art of print- 
ing and the manufacture of paper in the sixteenth 
century, a great many editions of it have been 
printed. There is controversy over the authen- 
ticity of some parts of some of the editions. And 
there are some people who do not believe that 
any of it is the inspired or revealed word of. God. 
Yet it remains that civilized mankind generally 
accord to it a reyepential regard, while all who 
study its sublines iments and consider its 
great moral inftt em st admit that it is, from 
aby point of vieW one of the most important of 
books. That it has @rawn to its careful study and 
research into its history and translations so many 
profound scholars of history, is not to be won- 
dered at. The result has been that, while many 
editions of the several translations have been 
made, those based upon the revision com- 
piled under the reign of King James I, 
1607-1611, and very’ generally used by 
Protestants, and the one complied at Douay 
some time previous, and which was later adopted 
by the Roman Catholic Church as the only 
authentic version, are the most commonly used 
in this country. That the Bible, or any particu- 
lar edition, has been adopted by one or more 
denominations as authentic, or by them asserted 
to to be inspired, cannot make it a sectarian 
book. The book itself, to be sectarian, must 
show that it teaches the peculiar dogmas of a 
sect as such, and{not alone that it is so compre- 
hensive as to include them by the partial inter- 
pretation of its adherents. Nor is a book sec- 





tarian merely because it was edited or compiled 
by those of a particular sect. It is not the 
authorship nor mechanical composition of the 
book, nor the use of it, but its contents, that give 
it its character. Appellant’s view seems to be 
that the church is the custodian and interpreter 
of the Bible as God’s word. From that it is sup- 
posed that any Bible not put forth by authority 
of a church claiming that prerogative is sectarian. 
The question is not whether the version used is 
canonical or apocryphal. That question does not 
at all encer into the matter. Otherwise it would 
inevitably lead to the state that any book rot 
favored by some church authority, or which may 
be supposed by it to be hostile to its teachings, 
would be sectarian. In that way the authority 
of a church could largely co ntiel the ccvise cf 
study in the public schools by issuing its bull 
against certain scientific or moral treatises as be- 
ing atheistic or heretic. The very mischief 
aimed at by the framers of the constitution, and 
by the people adopting it, would thus be accom- 
plished, viz., the interference in maiteis of state 
by the church. 

If the legislature or the constitutional conven- 
tion had intended that the Bible should be pro- 
scribed, they would simply have said so. The 
word ‘‘Bible’’ is shorter and better understood 
than the word ‘‘sectarian.’’ It is not conceiv- 
able that, if it had been intended to exclude the 
Bible from public schools, that purpose would 
have been obscured within a controversial word. 
Nor can we conceive that under the American 
system of providing thorough education of all 
the youth, to fit them for good citizenship in 
overy sense, the legislature or the constitutional 
convention could have intended to exclude from 
their course of instruction any consideraticn of 
such a work whose historical and literary value 
aside from its theologieal aspects, would seem to 
entitle it to a high place in any well-ordered 
course of general instruction. The history of a 
religion, including its teachings and claim of 
authority—as, for example, the writings of Con- 
fucius or Mahomet—might be profitably studied. 
Why may not also the wisdom of Solomon and 
the life of Christ? If the same things were in 
any other book than the Bible, it would not be 
doubted that it was within the discretion of the 
school boards and teachers whether it was expe- 
dient to include them in the common school 
course of study without violating the impartiality 
of the law concerning religious beliefs. The 
objection does not appear to be to the matter. It 
is to the publication. 

A learned witness for appellant, who gives it 
as a matter of religious belief and teaching, says 
that the church is the interpreter of the Bible, 
but that the Protestants teach onthe contrary that 
every one is his own interpreter. The constitu- 
tion may be said to teach, too, that every one is 
his own interpreter, for it guarantees that every 
one may worship God (which is supposed to in- 


_ ¢lude the study of His revealed word) according 
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to the dictates of his own conscience. Children 
are taught the constitution in common schools. 
May it not be said then with equal force that to 
teach the constitution, which itself teaches the 
right of perfect freedom in the worship of God, 
is sectarian, because some sect might deny that 
it was right to teach the children to worship God 
in any way except according to the teachings of 
that particular sect? Milton, Newton, Galileo, 
as well as Wickliffe, Whittingham, and Tyndale, 
came under the bans of the church. The phil- 
osophy and the writings of these great thinkers, 
wherein they do not teach sectarianism, may be 
used in the public schools, and in some part are 
so used, in spite of the fact that at one time they 
were believed to be hostile to God’s revelations 
as interpreted by the church. This same ques- 
tion in one form or another has come before the 
courts of the country a number of times. It bas 
not been so free from doubt that the conclusions 
of the judges have always been harmonious. 
This has been in part owing to the differing ex- 
pressions of the constitutions and statutes being 
interpreted. While allowing that because of 
those differences in language the opinions may 
not appear to be precisely in point, yet they re- 
flect the drift of judicial opinion in this country, 
so far as it has been expressed, concerning the 
main idea—whether the Bible is a sectarian 
book. Likewise whether it may be read in pub- 
lic schools at all. While some of the constitu- 
tions construed in terms prohibit the use of sec- 
tarian books in public schools, yet, independent 
of those provisions, it seems to be generally con- 
ceded that to teach sectarianism in a public 
school would be violative of religious freedom, 
which is guarantied by every. constitution. With 
this explanation we will briefly review the decis- 
ions bearing on the subject. 

One of the earliest cases, celebrated for the 
great learning displayed, as well as by the distin- 
guished ability of the judge who wrote the opin- 
ion, is Vidal v. Girard’s Executor, 2 How.(U. 8.) 
127, 11 L. Ed. 205, opinion by Mr. Justice Story. 
The question for decision, so far as it bears on this 
“ase, was whether acharitable bequest of the late 
Stephen Girard, establishing a college, prohibited 
the teaching of Christianity to its pupils. The 
will contained this restrictive clause: ‘‘I enjoin 
and require that no ecclesiastic, missionary, or 
minister of any sect whatever, shall ever hold or 
exercise any station or duty whatever in said 
college; nor shall any such person ever be admit- 
ted for any purpose, or as a visitor, within the 
premises appropriated to the purposes of the said 
college.’’ The intention of the testator, so far 
as it was not unlawful, wasas the law ofthe case. 
The question was, did he intend to exclude the 
teachings of Christianity, or its being taught by 
the clergy? The testator himself furnished this 
key to his thought (page 133 of 2 How.[11 L. Ed. 
205]): ‘In making this restriction, I do not mean 
to cast any reflection upon any sect or person 
whatsoever; but, as there is sueh a multitude of 











sects, and such a diversity of opinion amongst 
them, I desire to keep the tender minds of the 
orphans, who are to derive advantage from this 
bequest, free from the excitement which clashing 
doctrines and sectarian controversy are so apt to 
produce; my desire is that all the instructors 
and teachers in the college shall take pains to 
instill into the minds of the scholars the purest 
principles of morality so that, in their entrance 
into active life, they may, from inclination and 
habit, evince benevolence toward their feliow- 
creatures, anda love of truth. sobriety and in- 
dustry, adopting at the same time such religious 
tenets as their matured reason may enable them 
to prefer.”’ It would be difficult to express a more 
fitting description ofthe underlying principles of 
our government in its treatment of the subject of 
pubhe education. In construing those provisions 
of the will which we have quoted as bevring par- 
ticularly on the subject whether the Bible and 
its teachings might be employed in the college 
by lay teachers, the courtsaid: ‘‘Why may not 
the Bible, and especially the New Testame nt, 
without note or comment, be read and taught as 
a divine revelation in the college: its general pre- 
cepts expounded, its evidences explained, and 
its glorious principles of morality inculcated? 
What is there to prevent a work, not sectarian, 
upon the general evidences of Christianity, from 
being read and taught in the college by lay 
teachers? Certainly there is nothing in the will 
that proscribes such studies. Above all, the tes- 
tator positively enjoins ‘that all the instructors 
and teachers inthe college shall take pains to 
instill into the minds of the scholars the purest 
principles of morality, so that,- on their entrance 
into active iife, they may, from inclination and 
habit, evince benevolence towards their fellow- 
creatures, and a love of truth, sobriety, and in- 
dustry, adopting at the saute time such religious 
tenets as their matured- reason may enable them 
to prefer.” Now it may well.be asked, what is 
there in all this, which is positively enjoined, in- 
consistent with the spirit or truths of Christianity ? 
Are not these truths, all taught by Christianity, 
although it teaches much more? Where can the 
purest principles of morality be learned so clearly 
or so perfectly as from the New Testament? 
Where are benevolence, the love of truth, sobriety, 
and industry, so powerfully and _ irresistibly in- 
culeated as in the sacred volume? The testator 
has not said how these great principles are to be 
taught, or by whom; except it be by laymen, nor 
what books are to be used to explain or enforce 
them. All that we can gather from his language 
is that he desired to exclude sectarians and secta+ 
rianism from the college, leaving the instructors 
and officers free to teach the purest morality, the 
love of truth, sobriety, and industry, by all ap- 
plopiate means; and, of course, including the 
best, the surest, and the most impressive.’’ Two 
points are emphasized by the reasoning of the 
learned judge: (1) Thatit was sectarianism that 
was prohibited, and (2) that the Bible is not 
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a sectarian book—which are the two points 
most prominent in this case. 

Donahoe v. Richards, 38 Me. 379, 61 Am. Dee. 
256, was an action against a school board for ex- 
pelling a pupil who refused to read the English 
version of the Bible, that book having been 
adopted by the board as one to be used by the 
pupils inthe course of the school work. We 
note that counsel for appellee contends that this 
case ought not to be regarded as authority, be- 
cause there was neither statute nor constitutional 
probibition on the subject of sectarian teaching. 
Yet the court held that: ‘The common schools 
are not for the purpose of instruction in the theo- 
logical doctrines of any religion or of any sect. 
The state regards no sect as superior to any 
other, * * * and, if the tenet of any particular 
sect wereso taught, it would furnish a well- 
grounded cause of complaint on the part of those 
who entertained different or opposing religious 
sentiments."’ The court held that the King James 
translation of the Bible was not a sectarian book. 
It was said: **The Bible was used merely asa 
book in which instruction in reading was given. 
But reading the Bible is no more an interference 
with religious belief than would reading the myth- 
ology of Greece or Rome be regarded as interfer- 
ing with religious beliefor an aftirmance of the 
Pagan creeds.” 

In Spiller v. Inhabitants of Woburo, 12 Allen 
(Mass.), 127, it was held. that the public school 
committee did not exceed their authority in pass- 
ing an order that the Bible should be read at the 
opening of the schools on the morning of each 
day. *‘No more appropriate method could be 
adopted,”* said the court, ‘‘of keeping in mind of 
both teachers and scholars that one of the chief 
objects of education, as declared by the statutes 
of this commonwealth, and which teachers are 
especially enjoined to carry into effect, is to im- 
press on the minds of children and youth com- 
mitted to their care and instruction the principles 
of piety and justice, and a sacred regard for 
truth.” 

It is not deemed necessary in this state to define 
by statute now the purposes of public education. 
They are at least as broad as the broadest under 
any similar system in use in any of the states 

Pfeiffer v. Board of Edneation of District, 118 
Mich. 560, 77 N. W. Rep. 250,42 L. R. A. 536, 
was an application to the court to compel the 
board of education to discontinue the use ofa 
certain book known as ‘‘Readings from the Bible” 
in the public schools of Detroit. The constitution 
and laws of Michiganon the subject of religious 
freedom are substantially as are ours, save there 
was no express inhibition of sectarian instruction 
in public schools. The question decided by the 
court was that Readings from the Bible, though 
it was used as a text-book in the school, did not 
violate constitutional provisions guarantying to 
every one the right toworship Almighty God 
according to the dictates of his own con- 
science; nor was it a compulsion of any person 





to attend or support any place of religious wor- 
ship, or to pay taxes to any minister of the gospel 
or teacher of religion; nor was it an appropriation 
of the public money for the benefit of any religious 
sect or society; nor was it a diminution of the 
civil rights of any person on account of his relig- 
ous belief. One judge dissented fromthe opinion 
of the court. 


In Moore y. Monroe, 64 Lowa, 367, 20 N. W. 
Rep. 475, 52 Am. Rep. 444, it was shown that the 
teachers of theschool were accustomed to occupy 
a few minutes each morning in reading selections 
from the Bible, in repeating the Lord’s Prayer, 
and singing religious songs. The plaintiff had 
two children in the schoo], but they were not re- 
quired to be present during the time thus oceu- 
pied. A statute of that state provided: ‘The 
Bible shall not be excluded from any school or 
institution in this state, nor shall any pupil bere- 
quired to read it contrary to the wishes of his 
parent or guardian.*’ The constitution of the 
state prohibited the Legislature from passing any 
law interfering with the free exercise of religious 
worship, or compelling any person to pay taxes 
to support any religion, or for building any place 
of worship, or the maintenance of anv ministry. 
The plaintiff's contention was that by the use of 
the schoolhouse as a place for reading the Rible 
repeating the Lord’s Prayer, and singing religious 
songs it was made a place of worship; that his 
children were compelled to attend a place of 
worship and he, as a taxpayer, was compelled to 
aid in building and repairing a place of worship. 
The court held that che statute did not have any 
of the effects claimed by the plaintiff. In the 
absence of sucha statute, a rule of the school 
board to the same effect could not, of course, 
violate the same constitutional principles, if the 
statute would not have done so. 


The Supreme Court of L[llinois, in McCormick 
v. Burt, 95 Il]. 263, 35 Am. Rep. 163, held that a 
rule of the directors of a public school requiring 
the reading of a King James edition of the Bible 
for 15 minutes each morning, at which, however, 
no one was required to be present or to participate 
in, was not unconstitutional as interfering with 
the religious conviction of the plaintiff and his 
father, who were patrons of the school, and 
Roman Catholics. 


In none of the states from which the foregoing 
opinions have been cited was there an express 
prohibition of the use of sectarian books. Still 
in all of them there was the familiar and funda- 
mental constitutional provision guarantying re- 
ligious freedom, which would have been violated 
as was held in every instance, either in terms 
or by necessary implication, by the teaching of 
sectarian doctrines. ‘That such would have been 
the result of such teaching seems to us to be per- 
fectly obvious. Inthe very learned and exhaus- 
tive note by Judge Freeman to County of Cook 
v. Industrial School, 8 Am. St. Rep. 386 (case re- 
ported in 125 Ill. 540,18 N. E. Rep. 183,1L. R. 
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A. 437), itis shown that the constitutions of 24 
states contain provisions prohibiting the payment 
of moneys or any appropriation or grant for the 
support, benefit, or in aid of sectarian schools. 
The editor, commenting on the constitutional 
provisions mentioned, and others where they are 
silent upon the matter of sectarianism. says: 
“In view of the above decisions and constitutional 
provisions, we conclude that the words used in 
the several constitutions in point, where the lan- 
guage does not expressly so indicate, must have 
been intended by the people who ratified them 
to provide against the promulgation or teaching 
of the distinctive doctrines, creeds, or tenets of 
any particular Christian or other religious sect 
in schools or institutions where such instruction 
was to be paid for out of the public funds, or aided 
by such funds or by public grants, and that a 
school or institution is sectarian when the doc- 
trines or tenets of some particular faith, sect, or 
religion are taught to the exclusion of others; 
and especially so where the school or institution 
hasa distinctive or strict denominational name 
descriptive or indicative of the fundamental doc- 
trines of the sect to which it belongs: or where 
aschool or institution is under the exclusive 
control of a sect, having such name, and bya 
course of instruction excluding all others, seeks 
to inculcate its tenets alone, it is then sectarian; 
and it makes no difference that pupils of all sects, 
denominations, and religious beliefs, or those 
of no belief, are permitted the advantages of 
such school or institution. It is what is taught 
that is the determining factor.” 

This brings us to the corsideration of the 
authorities relied on by appellant. 

State v. District Board of School District No. 8 
of the City of Edgerton, 76 Wis. 177, 44 N. W. 
Rep. 967, 7 L. R. A. 330, 20 Am. St. Rep.’ 41. is 
the principal case cited. The questions there 
presented were whether the reading of selected 
portions of the King James translation of the 
Bible during shool hours violated the rights of 
conscience, compelled eomplainants to aid in 
support of a place of religious worship, and was 
sectarian instruction. All three propositions were 
in the affirmative. The decision is apparently 
against the weight of authority. The court 
seemed to realize as much, if they should be re- 
garded as all bearing on the same principle. 
Speaking of them, but not discussing them in 
detail, the court said: *‘A number of cases in 
different states, supposed to have a bearing upon 
the main question here considered and deter- 
mined (to wit, whether the King James version 
of the Bible is a sectarian book), have been cited, 
and quotations made therefrom at considerable 
length by the respective counsel and by the cir- 
cuit judge overruling the demurrer to the 
answer. None of the states in which those de- 
cisions were made seem to have in their constitu- 
tions a direct prohibition of sectarian instruction 
in the public schools. It is believed that this 
state was the first which expressly embodied the 





prohibition in its fundamental law, and we are 
not aware of any direct adjudication of the ques- 
tion under consideration.’’ The court seems to 
turn the case upon the fact that the King James 
version, **the whole of it,” was used as a reading 
book in the school. The opinion admits that 
text books founded upon or containing extracts 
from the Bible might be properly used. It was 
even said: ‘The constitutional prohibition of 
sectarian instruction does not include them, even 
though they may contain passages from which 
some inferences of sectarian doctrine might pos- 
sibly be drawn. Furthermore. there is much in 
the Bible which cannot justly be characterized as 
sectarian. ‘There can be no valid objection to the 
use of such matter in the secular instruction of 
the pupils. Much of it has great historical 
and literary value, which may be thus utilized 
without violating the constitutional prohibition. 
It may also be used to inculcate good morals— 
that is, our duty to each other—which may and 
onght to be inculcated by the district schools. 
No more complete code of morals exists than is 
contained in the New Testament which reaflirms 
and emphasizes the moral obligations laid down 
in the Ten Commandments.*’ With profound re- 
spect to the Supreme Court of Wisconsin, we are 
nevertheless unable to see how its position can be 
maintained logically. For it takes no notice of 
the conscientious conviction of the Jews, or non- ° 
believers, any of whom may have as valid objec- 
tion to the use of any part of the New Testament 
as Roman Catholic citizens have to the King 
James version. It seems to narrow the question 
down to matter of canonical approval of the 
printed volumes. The court does not attempt to 
argue, nor do we see how it could be maintained, 
that that fact alone could make a book sectarian 
which in its matter was not inherently so. 

The next case is State of Nebraska ev re/. Free 
man v. Schere, 91 N. W. Rep. 846, 93 N. W. Rep. 
169, 59 L. R. A. 927. The constitution of 
Nebraska provides: ‘‘No sectarian instruction 
shall be allowed in any schoo! or institution sup- 
ported, in whole or in part, by the public funds 
set apart for educational purposes. The action 
complained of was the reading of selections and 
extracts from the ‘*King James version or transla- 
tion of the Bible,’ and the singing of certain 
religious and sectarian songs, and the offering of 
prayer to the Deity. The court said: **‘We do 
not think it wise or necessary to prolong a dis- 
cussion of what appears to us an almost self-evi- 
dent fact—that exercises such as are complained 
of by the relator in this case both constitute relig- 
ious worship and are sectarian in their character, 
within the meaning of the constitution. Nor do 
we feel inclined to make what might be looked 
upon as a spurious exhibition of learning by 
quoting at length from the many judicial deci- 
sions and utterances of eminent men in this coun- 
try concerning the subject. Perhaps the case 
most nearly in point, because of similarity both 
of facts involved and constitutional enactments 
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construed to the case at bar, is State ex rel. Weiss 
y. District Board, 76 Wis. 177, 44 N. W. Rep. 
967, 7'L. R. A. 330, 20 Am. St. Rep. 41.” It is 
undeniably the peculiar province of the Supreme 
Courts of the states to place final authoritative 
construction upon the constitutions of their re- 
spective states in matters involving solely their 
internal policy. Whether the reasons given by 
the court are sound or not, is not material as 
affecting the binding [force of the construction 
upon citizens and others whose actions come up 
for consideration by the government of that state. 
But where the opinion is cited abroad as persua- 
sive argument why its conclusions should be else- 
where adopted, it is of the first importance that 
its reasoning should be sound. ‘That similar pro- 
visions, or the same principle of law have fre- 
quently come before other high courts of last 
resort, and been by them decided in a certain 
way, is a fact that cannot safely be ignored. It 
is more than likely that a general concurrence of 
judicial opinion on the same subject is apt to be 
right. Due deference to the enlightened judg- 
ment of the learned profession of the law, and to 
all concerned, leave no alternative but to consider 
all that has been said by courts of equal rank 
upon the subject of such universal importance as 
to have been incorporated in some form in every 
constitution of the states of America. 'T'wo of the 
judges of the Supreme court of Nebraska confined 
their concurrence to the point of ‘‘sectarian in- 
struction.“" On petition for rehearing the chief 
justice filed a response on vehalf of the court. 
The only case admitted to have a direct bearing 
en the question opposing the court’s conclusions 
was the Michigan case cited above. But we ob- 
serve what appears to us to be a modification of 
the original opinion in parts of the response. 
After pointing out that there are admittedly ver- 
bal differences between the King James and the 
Donay translations of the Bible, which some 
sectarians regard as material, the court said: 
--But the fact that the King James translation 
may be used to inculcate sectarian doctrines 
affords no presumption that it will be so used. 
The law does not forbid the use of the Bible 
in either version in the public schools. 
It is not proscribed either by the  consti- 
tution or the statutes, and the courts have 
no right to declare its use to be unlawful 
because it is possible or probable that those who 
are privileged to use it will misuse the privilege by 
attempting to propagate their own peculiar theo- 
logical or ecclesiastical views and opinions. The 
point where the courts may rightfully intervene, 
and where they should intervene without hesita- 
tion, is where legitimate use has degenerated 
into abuse—where a teacher employed to give 
secular instruction has violated the constitution 
by becoming a sectarian propagandist. * * * 
The section of the constitution which provides 
that ‘no sectarian instruction shall be allowed in 
any school or institution supported, in whole or 
in part, by the public funds set apart for educa- 





tional purposes,’ cannot, under any canon of con- 
struction with which we are acquainted, be held 
to mean that neither the Bible nor any part of it, 
from Genesis to Revelation, may be read in the 
educational institutions fostered by the state.’’ 
The court also wisely noted that sectarian instruc- 
tion might occur from frequent reading, even 
without note or comment, of ‘‘judiciously select- 
ed passages,’’ and observed that whether such 
practices existed as amounted to sectarian in- 
struction must be determined upon the facts of 
each particular case. We find ourselves in 
enitre accord with the views quoted above from 
the response of the Nebraska Supreme Court. 

In Board of Education v. Minor, 23 Ohio St. 
211, 13 Am. Rep. 233, the only question presented 
or decided was whether the school board might 
not prohibit the reading of the Bible in the pub- 
lic schools. It was held that they could; that 
nothing in the laws of that state made it compul- 
sory upon the boards or teachers to use the Bible 
as a text book. 

We believe the reason and weight of the 
authorities support the view that the Bible is not 
of itself a sectarian book, and, when used merely 
for reading in the common schools, without note 
or comment by teachers, is not sectarian instruc- 
tion, nor does such use of the Bible make the 
school house, a house of religious worship. 

The judgment of the circuit judge, having been 
in accord herewith, is aftirmed. 

CANTRILL, J., absent. 


Notre.— The Weight of Opinion is to the Effect that 
the Reading of Portions of the Bible and Singing of 
Religious Songs at the Opening of a Public School is 
notin Violation of Article 1, Section 3, of the Bill of 
Rights, in Regard to the Establishment of Religion 
in Support of Worship by Taxation.—Children are 
not required to be present at these exercises. For this 
reason, an injunction was refused, asking that such 
exercises be restrained. Moore vy. Monroe, 64 Iowa 
367, 20 N. W. Rep. 475. 

In Massachusetts the school committee of a town 
have the legal power to pass a rule requiring the 
schools to be opened by reading the Bible and prayer 
every morning and that each child shall bow the head 
during the prayer, and that any scholar may be ex- 
cused from bowing the head whose parents request it, 
and when any scholar refuses to obey the rule and his 
parents refuse to request that he be excused, the com- 
mittee may exclude such scholar from the school. 

The reason for the rule is very clearly set forth in 
a recent Pennsylvania case entitled Hysong v. Gallitzin 
Borough School, .164 Pa. St. 629, which seems to 
us to carry the rule to the limit. <A bill was filed to 
restrain the school directors of Gallitzin’ Borough 
School District, from permitting sectarian teaching in 
the common schools of the borough and from employ- 
ing as teachers sisters or members of the order of St. 
Joseph, a religious society of the Roman Catholic 
Church. The court found that there was no evidence 
of any religious instructiou or religious exercises of any 
character whatever during school hours. But the 
court found that after school hours the school room 
was used by the teachers in imparting Catholic relig- 
ious instruction to children of Catholic parents, with 
the consent of or by the request of the parents. This 
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the court enjoined, because it was a use of the schoo! 
property for sectarian purposes after school hours. 

Of the eight teachers, six of them were sisters of a 
religious order of the Catholic church and while teach- 
ing wore the habit of their order. The learned judge 
of the court below says: ‘*‘We conclude as to this 
branch of the case, that, in the absence of proof that 
religious sectarian instruction was imparted by them 
during school hours, or religious sectarian exercises 
engaged in, we cannot restrain by injunction mem- 
bers of the order of St. Joseph from teaching in the 
public schools in the garb of their order nor the school 
directors from employing or permitting them to act in 
that capacity.’”’ Which language and conclusion the 
Supreme Court of Pennsylvania approved with the 
exception of Mr. Justice Williams who dissented in 
an able opinion, in the course of which, he stated 
that: “It is a school with eight departments anda 
separate teacher for each. The eight teachers are 
members of the same church or sect. This is unusual 
but not unlawful. Six of these teachers presiding 
over six of the departments are nuns of the 
sisterhood of St. Joseph. They have renounced 
the world, their own domestic relations and 
their family names. They have also renounced 
their property, their right to their own earnings, 
and the direction of their own lives, and bound them- 
selves by saemn vows to the work of the church and 
obedience to ecclesiastical superiors. They have 
ceased to be civilians or secular persons. They have 
become ecclesiastical persons known by religious 
names and devoted to religious work. 

Among other methods by which their separation 
from the world is emphasized, and their renunciation 
of self and subjection to the chureh is proclaimed, is 
the adoption of a distinctly religious dress. This is 
strikingly unlike the dress of their sex whether 
Catholic or Protestant. Its use at all times and all 
places is obligatory. They are forbidden to modify 
it. Wherever they go, this garb proclaims the church, 
their order and their separation from the secular 
world as plainly as a herald could doif they were 
constantly attended by such a person.” 

The question presented on this state of facts is 
whether a school which is filled with religious or 
ecclesiastical persons as teachers, who come to the dis- 
charge of their duties, wearing their ecclesiastical 
robes, and hung about with the rosaries and other de- 
vices peculiar to their church and orderis not neces- 
sarily dominated by sectarian influences and obnox- 
ious tothe spirit of our constitutional provisions 
and the school laws. 

In Wisconsin is the reading of the Bible in pub- 
lie schools regarded as unconstitutional and the 
withdrawal of a portion of the scholars during the 
time of reading the Bible was regarded as tending 
to destroy the equality and uniformity of treatment of 
the pupils sought to be established and protected by 
the constitution, and the fu ther reason given is, that 
each sect, with a few exceptions, bases its peculiar 
doctrine upon some portion of the Bible, the reading 
of which tends to inculcate those doctrines, therefore, 
the reading of the Bible is an act of worship and if 
allowed the taxpayer would be supporting it. 


HUMOR OF THE LAW. 





Anxious Prisoner (to sheriff): ‘‘Don’t you think 
the jury will bring in the verdict before long?” 

Sheriff (dubiously): ‘‘It’s hard to tell. You see 
each juryman had a bottle of whisky in his hip pocket 
and I think if you know your fate by morning you'll 
be lucky.” 
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ACCOUNT STATED—What Constitutes.—W here there 
is not a mutual examination of each other’s items, and 
a mutual agreement as to the correctess of the allow- 
ance and disallowance of the respective claims and of 
the balance on final adjustment, an account stated 
does not result.—Charlesworth v. Whitlow, Lake & Co., 
Ark., 85 S. W. Rep. 423. 


2. ACKNOWLEDGMENT—When Taken Outside of No- 
tary’s County .—Under the statute a notary public of one 
county may take acknowledgment in another.—Lamb 
v. Lamb, Mich., 102 N. W. Rep. 645. 


ADMIRALTY—Maritime Contract.—A traflic agree- 
ment between a railroald company and the owner of 
certain steamships for the establishing and operation of 
a through line of transportation and the division of the 
earnings thereof held not maritime in its nature, anda 
suit for its breach not within the admiralty jurisdiction. 
—Graham y. Oregon R. & Nav. Co.,U.8. D.C.,8.D.N. 
Y., 134 Fed. Rep. 454. 


4. ALIENS—Rules of Evidence in Deportation Proceed- 
ings. -Proceedings for the deportation of Chinese per- 
sons under the exclusion acts are civil, and not criminal, 
and the laws of evidence pertaining to civil actions gov- 
ern.—United States v. Hung Chang, U.S.C. C. of App., 
Sixth Circuit, 134 Fed. Rep. 19. 


5. ANIMALS — Attractive Nuisance. — Maintenance of 
an inclosed shed in which nitrate of soda sacks were 
stored held not an attractive nuisance, so as to render 
the owner liable for injuries sustamed to trespassing 
animuals.—Tennessee Chemical Co. y. Heury, Tenn., 85 
S.W. Rep. 401. 


5. ANIMALS—Construction of Lease.—Lessors of a farm 
with certain cows held entitled to recover the value of a 
cow which died by reason of defendants’ negligence, 
whether plaintiffs replaced her with another, as pro- 
vided by the lease, or not.—-Scott v. Lockwood, 92 N. Y. 
Supp. 401. 


7. APPEAL AND ERROR—Cost of Transcript.—Where 
the attorney for each party withdrew from the clerk’s 
office the transcript in a cause for use on appeal, the 
clerk held not authorized to eharge both parties fora 
copy.—Union Cent. Life Ins. Co. v. Spinks, Ky., 85S. W. 
Rep. 719. 


8. APPEAL AND ERROR--Grant of New Trial by Tria) 
Judge’s Successor.—Grant of a new trial by the successor 
of the judge who tried the case does not carry the usual 
presumption under which such an order will be reversed 
only if an abuse of discretion appears.—Tyler v. Hag- 
gart, S. Dak., 102 N. W. Rep. 682. 


9. APPEAL AND ERROR—Jurisdictional Amount.—Court 
of appeals held to have jurisdiction of a suit to settle 
partnership affairs, although plaintiff’s claim was less 
than $200.—Lapp & Flersheim v. Clark’s Adm’r, Ky., 858. 
W. Rep. 717. 
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10. APPEAL AND ERROR—Motion to Retax Costs.—On a 
motion to retax costs and to restrain the collection by 
the sheriff of an execution, therefor, the error, if any, in 
allowing the assignee of the execution to intervene, was 
not prejudicial.—Ross v. Anderson, Tex., 85S. W, Rep. 
498. 

1l. APPEAL AND ERROR—Pauper’s Oath.—A pauper’s 
oath in support of a motion for a mandate without costs 
held to have been shown to be false by a subsequent affi- 
davit.—Tex. Cent. Ry. Co. v. Pledger, Tex., 85 S. W. Rep. 
470. 

12. ATTORNEY AND CLIENT—Admissions by an Attor- 
ney as Binding on Client.—An attorney may bind his 
client by admissions dispensing with formal proof of 
facts.—Everett v. Marston, Mo., 85 S. W. Rep. 540. 


13. BANKRUPTCY—Chattel Mortgaged Property.—Un- 
der Ky. St. 1903, § 496, subsequent general creditors of a 
bankrupt, though without any lien other than that cre- 
ated by the bankruptcy proceedings, held entitled to 
priority of payment from the proceeds of a sale of prop- 
erty to the bankrupt under an unrecorded conditional 
sale as against the seller.—In re Ducker, U. 8. C. C. of 
App., Sixth Circuit, 134 Fed. Rep. 43. 

14. BANKRUPTCY—Effect of Bankrupt’s Death.—Pro- 
ceedings in bankruptcy do not abate by the death of the 
alleged bankrupt after a petition Is filed and before ad- 
judication.—In re Spalding, U.S. D.C., 8. D.N.\., 134 
Fed. Rep. 507. 

15. BANKRUPTCY—Evidence to Show Insolvency.—Un- 
der Bankr. Act, ch. 541, §1, subd. 15, evidence of insol- 
vency in an involuntary bankruptcy proceeding must be 
sufficient to satisfy the jury that defendant’s indebted- 
ness was more than the value of his assets at the time of 
filing the petition.—Jn re McGowan, U.S. D.C., E.D. 
Pa., 134 Fed. Rep. 498. 


16. BANKRUPTCY—Labor Claim.— Under Bankr. Act, ch. 
541, § 64, subd. b. (4), a labor claimant against a bank- 
rupt’s estate held only entitled to a preference as tosuch 
part of his claim as was for services earned within three 
months prior to the commeneement of bankruptcy pro- 
ceedings against his employer.—Jn re Burton Bros. Mfg. 
Co., U. 8. D. C., N. D. lowa, 134 Fed. Rep. 157. 

17. BANKRUPTCY—Nature of Proceedings to Recover 
Property.—A proceeding by a bankrupt’s trustee to re- 
cover assets belonging to the bankrupt alleged to be in 
the possession of the third person held not criminal, so 
that the trustee is only required to prove the issue be- 
yond reasonable controversy.—/Jn re Alphin & Lake Cot- 
ton Co., U. 8. D. C.. E. D. Ark., 134 Fed. Rep. 477. 

18. BANKRUPTCY — Pleading that Books of Account 
would Incriminate.—Where the bankrupt pleaded in- 
criminating entries as a defense to bis liability to pro- 
duce books of account, he should be required to produce 
such books before the court or referee, for the determin- 
ation of the fact of incrimination, etc.—Jn re Hess, U.S. 
D. C., E. D. Pa., 134 Fed. Rep. 109. 

19. BANKRUPTCY—Preferences.— While the question of 
notice to the creditor of the bankrupt’s insolvency at 
the time a payment was made is ordinarily for the 
jury, yet the court may pass thereon, where the facts 
are clearly established by a special verdict.—Christo- 
pherson v. Oleson, 8. Dak., 102 N. W. Rep. 685. 

20. BANKS AND BANKING— Presumption as to Joint 
Depositors.—Where deposit stood in the names of two 
persons jointly, it would be presumed that their inter- 
ests were equal.—Tompkins v. McGinn, Tex., 85 8S. W. 
Rep. 452. 

21. BANKS AND BANKING—Rights of Objecting Stock- 
holders.—One owning stock which stands on the books 
of banking corporation in the name of another held not 
entitled to maintain a proceeding to have the stock ap- 
praised in case of a merger to which the owner of the 
stock objected under the Banking{Law.—Jn re Rogers, 92 
N. Y. Supp. 469. 

22. BENEFIT SOCIETIES — False Answers in Applica- 
tion.—Answers to questions in applieation for life insur- 





ance, which are purely expressions of opinion, are 
warranties of the bona fide belief of the applicant. — 
Rupert v. Supreme Court of United Order of Forester’s, 
Minn., 102 N. W. Rep. 715. 


23. BILLS AND NOTES—Burden of Showing Illegality.— 
In action on notes by indorsee of maker, where defend- 
ant shows the note illegal, the burden is on plaintiffto 
show that he is holder for value.—Orr y. South Amboy 
Terra Cotta Co., 92 N. Y. Supp. 521. 


24. BOUNDARIES—Field Notes.—Where, on an issue as 
to the location of a government corner, the actual leca- 
tion is shown, it controls though it does not not corre- 
spond fully with the calls in the field notes.—Tyler v. 
Haggart, S. Dak., 102 N. W. Rep. 682. 


25. BOUNDARIES — Ouster and Ejectment. — An oral 
agreement to have a boundary line fixed by survey held 
not to affect the rights of one who had occupied up toa 
fixed line for over 15 years.—Lamb v. Lamb, Mich., 102 
N. W. Rep. 645. 


26. BROKERS—Commissions. — A real estate broker 
held entitled to commissions, though the vendee failed 
to perform because of the lack of financial responsibil- 
ity.—Alt v. Doscher, 92 N. Y. Supp. 439. 


27. BROKERS—Right to Commissions. — A real estate 
agent, who had furnished a purchaser, held entitled to 
his commissions, though payment of a check deposited 
under the contract of sale Was afterward refused for de- 
fect in title—Perrin v. Kimberlin, Mo., 65 8. W. Rep. 630. 


28. CARRIERS— Duty to Awaken Passengers.—It is not 
the duty of a railway company to awaken a sleeping 
passenger to advise him that his destination is reached. 
—Seaboard Air Line Ry. v. Rainey, Ga., 50 S. E. Rep. 88. 

29. CARRIERS—Delay in Shipment.—Where a carrier 
failsto forward goods promptly, and carelessly delays 
the shipment, and the goods are damaged by an act of 
God, the unreasonable delay being the proximate cause 
thereof, the carrier is liable.—Bibb Broom Corn Co. vy. 
Atchison, T. & 8. F. Ry. Co., Minn., 102 N. W. Rep. 709. 

30. CARRIERS — Duty to Receive Freight on Private 
Switch.—A common carrier cannot be required to re- 
ceive freight on or along a private switch.—Bedford- 
Bowling Green Stone Co. v. Oman, U. 8. OC. O., W. D. 
Ky., 184 Fed. Rep. 441. 

31. CARRIERS—Injury to Alighting Passengers.—A pas- 
senger, who is injured while alighting at acrossing, can 
not complain of failure to bring the train toa ful) step 
as required by Rev. St. 1895, art. 4507.—Mercher v. Texas 
Midland R. R., Tex., 85 S. W. Rep. 468. 

32. CARRIERS—Liability of Initial Carrier for Loss of 
Baggage.—Initial carrier held liable to a passenger fora 
loss of baggage occurring on the line of a connecting 
carrier.—Little Rock & H. 8. W. Ry. Co. v. Record, Ark., 
85S. W. Rep. 421. 

33. CARRIERS— Liability of Railroad Company.— Where 
the agent of a consignee leaves son.e¢ f the gccds inthe 
car, on account of night, and the car is broken open and 
the goods are stolen, the railroad company is only 
liable for gross neghgence.—C. D. Kenny Co. v. Atlanta 
& W. P. R. Co., Ga., 50 S. E. Rep. 132. 

34, CARRIERS—Passenger Ivy-Poisoned after Leaving 
Wreck.—A passenger, caused by fright to leave her ear 
after a collision, held entitled to recover for injuries re- 
sulting from being poisoned by poison ivy while away 
from the car.—Estes v. Missouri Pac. Ry. Co., Mo., 858. 
W. Rep. 627. 

35. CARRIERS—Premature Starting Causing Ivjury te 
Alighting Passenger.—Whether it was negligence for a 
passenger to alight from a train after it had started held 
for the jury.—San Antonio & A. P. Ry. Co. v. Jackson, 
Tex.,858.W. Rep 445. 

36. CARRIERS—Right to Direct Route of Transportation. 
—Where a bill of lading, issued by the initial carrier for 
goods to be transported over several connecting lines, 
contains no directions, the right to designate the route 
rests with the carrier.—Steidl v. Minneapolis & St. L. R 
Co., Minn., 102 N. W. Rep. 701. 
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37. CERTIORARI—Assignments of Error.—The answer of 
a justice to a writ of certiorari not verifying the allega- 
tions in the petition for the writ, neither the superior 
court nor the supreme court can pass upon the merits of 
the assignments of error.—Jessey v. Dean, Ga., 50 S. E. 
Rep. 139. 


38. COMPROMISE AND SETTLEMENT — Validity Where 
Honest Dispute Existed.—An agreement that a less sum 
than the creditor’s claim shall discharge the whole debt 
held binding, where there is an honest dispate as to the 
amount of the claim.—Chamberlain v. Smith, Mo., 85 S. 
W. Rep. 645. 

39. CONSTITUTIONAL LAw—Discrimination in Taxing 
Professions.—Ordinance taxing professions within the 
city, and exempting persons temporarily in city on speci- 
fic business, held not unreasonable, nor violative of 
Const. § 3.—Evers v. City of Mayfield, Ky., 85S. W. Rep. 
697. 

40. CONSTITUTIONAL LAW — Negro’s Civil Rights. — 
Where a negro is assailed by white men with intent to 
prevent the enjoyment by the negro, because of his race, 
of any civil right given to the white citizen, it is an attack 
on the privilege or immunity given by the thirteenth 
amendment of the federal constitution.—Zz parte Rig- 
gins, U.S.C.C.,N.D. Ala., 184 Fed. Rep. 404. 


41. CONSTITUTIONAL LAW—Notice to City of Defective 
Side walk.—Requirement of a city charter that, to recover 
for injury froin a defective sidewalk, the city must have 
had written notice of the condition, held unconstitu. 


tionul.—Mac Mallen vy. City of Middletown, 92 N. Y. Supp. 
410 
42. CONSTITUTIONAL LAW—Publication of Picture.—The 


publication of a picture of a person, without his consent, 
as a part of an advertisement, to exploit the publisher's 
business, is a violation of the right of privacy of the per- 
son whose picture is reproduced. — Pavesich v. New 
England Life Ins. Co., Ga.,508. E. Rep. 68. 

48. CONSTITUTIONAL LAW—Sufliciency of Popular Vote 
Am 2nding State Constitution.—Under Const. Ark. 1874, 
art. 19, § 22, the approval of a proposed amendment 
thereto by a majority of the electors voting on that pro- 
position is not sufficient for its adoption, unless they 
also constitute a majority of all those voting at the elec- 
tion.—Knight v. Shelton, U. S.C. C., E. D. Ark., 134 Fed. 
Rep. 423. 

44. CONSTITUTIONAL LAW—Trading Stamp Legislation. 
—Anti-trading stamp legislation (Laws 1904, p. 1651, ch. 
657) held arbitrarily discriminative in favor of the mer- 
chant or manafactarer issuing and redeeming his own 
stamps, and consequently invalid.—People v. Zimmer- 
man, 92 N. Y. Supp. 497. 

45. CONSTITUTIONAL LAW—Vested Rights. — A vested 
right to existing defenses is under protection of the law, 
save only as to those based on informalities not affect- 
ing substantial rights.—Merchants’ Nat. Bank v. City of 
East Grand Forks, Minn., 102 N. W. Rep. 7038. 

45. ConTRACTS — To Dismiss Actions for Alienating 
Husband’s Affections. — Agreement to discharge all 
causes of action against any persons for alienations of 
her husband’s affections, and for divorce, held void as 
against public policy.—McAllen v. Hodge, Minn., 102 N. 
W. Rep. 707. 

47. Copyrkicgurs—Cartoons.— That there was no dra- 
matic right in a series of copyrighted cartoons will not 
be decided on demurrer to a bill for infringement thereof. 
—Kmpire City Amusement Co. v. Wilton, U. S.C. U., W. 
D. Tex., 134 Fed. Rep. 132. 

48. CopyricHrs—Exhibition of Painting Without No- 
tice of Copyright.—Under Rev. St. §§ 4952, 4955, 4962, re- 
lating to copyrights, the restricted exhibition of a copy- 
righted painting without notice of a copyright thereon, 
held not to constitute such a publication of the painting 
as would avoid the copyright.—Werckmeister v. Ameri- 
can Lithographic Co., U. 8. C. C. of App., Second Circuit, 
134 Fed. Rep. 321. 

49. CoRPORATIONS—Depositions at Common Law.—In 
actions at com’n>alaw the depositions of witnesses can - 





not be taken before trial except in certain specified 
cases.—Importers’ & Traders’ Nat. Bank v. Lyons, U.S. 
C.C.,E. D. Pa., 134 Fed. Rep. 510. 


50. CORPORATIONS—Fraud in Obtaining Stock Subscrip- 
tion.—Where a subscriber tothe stock of a corporation 
was induced to subscribe by fraud, he was entitled to sue 
to annul the same, regardless ‘of whether he had sus- 
tained pecuniary loss by reason of the fraud.—Stern v. 
Kirby Lumber Co.,U. 8S. C.C., E. D. Pa., 134 Fed. Rep. 
509. 

51. CORPORATIONS—Rights of Minority Stockholders.— 
Right of minority stockholders in corporation to charge 
the corporation for counsel fees and expenses of suit, in 
an action on its behalf. determined.—Louisville Bridge 
Co. v. Dodd, Ky., 85 S. W. Rep. 683. 

52. CORPORATIONS—Rights of Minority Stockholders.— 
A minority stockholder of a cerporation held entitled to 
recover from individual defendants stock of the corpo- 
ration for its benefit which such defendants had acquired 
without consideration through their ownership of a 
minority of the stock.—O’Connor Vv. Virginia Passenger 
& Power Co., 92 N. Y. Supp. 525. 

53. CORPORATIONS — Rights of Pledgee of Stock. —A 
pledgee of stock has such an equitable interest therein 
as will entitle him to be heard in a court of equity con- 
cerning its preservation and the protection of his in- 
terests therein.—Gorman- Wright Co. v. Wright, U. 8. C- 
C. of App., Fourth Circuit, 134 Fed. Rep. 363. 

54. CourTS—Foreign Statutes. — A statute of Illinois 
giving single damages by way of compensation for the 
killing of stock by a railroad may be sued on in Missouri. 
—Stonebraker v. Chicago & A. R. Co., Mo., 85 8S. W. Rep. 
631. 

55. COVENANTS—Action for Breach.-—-A judgment estab. 
lishing a paramount title is the legal equivalent of an 
eviction, and a satisfaction thereof perfects the cause of 
action against the warrantor of the title.—McCrillis v, 
Thomas, Mo., 85S. W. Rep. 673. 


56. COVENANTS—Devisees of Land.—A devisee of land 
subject to a lease is the assignee of the lessor in respect 
to the lessee’s covenant to pay rent, and may, under the 
Ohio Code of Civil Procedure, sue the lessee on such cov- 
enant.— Broadwell v. Banks, U. S.C. C., D. Mo., 134 Fed. 
Rep. 470. 

57. CUSTOMS DUTIES—Nolle Proseyui.—A nolle prosequi 
of an indictment charging fraudulent importation held 
no bar to a proceeding to forfeit the imported goods 
claimed by the defendant against whom the nolle was 
entered.—United States v. A Lot of Precious Stones and 
Jewelry, U. 8. C. C. of App., Sixth Circuit, 144 Fed. Rep. 
61. 

58. DAMAGES— Defective Doors.—W here defective doors 
were accepted on the seller’s agreement to make them 
right, if found defective, the measure of damages is 
the differance in value between the doors as they are 
and as tney would be if made right.—Hano v. Simons, 92 
N. Y. Supp. 337. 

59. DAMAGES—Impairment of Wife’s Power to Labor.— 
In action for injuries to plaintiff's wife the jury held not 
entitled to consider damages by reason of loss oftime and 
impairment of her power to labor in the future.—St 
Louis Southwestern Ry. Co. of Texas v. Johnson, Tex. 
85 S. W. Rep. 476. 

60. DEATH—Limitations as Affecting Dower.—The stat- 
ute of limitation does not begin to run against the dower 
interest of the wife in the real estate of husband until 
the husband’s death.—Mcvrillis v. Thomas, Mo.,85S. W. 
Rep. 673. 

61. DEDICATION — Revocation Before Acceptance. — 
Prior to acceptance by the municipality, a dedication of 
property as a street may be revoked by devoting the 
property to a private use.—City of Houston v. Finnigan, 
Tex., 85 S. W. Rep. 470. 

62. DEEDS—Validity of Delivery.—Where a deed was 
delivered toa third person, to be held by him until a 
certain event, a delivery of the deed by him without au- 
thority was not a valid delivery to the grantee.—Hous- 
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ton Land & Trust Co. v. Hubbard, Tex., 85 S. W. Rep. 
474. 

63. DESCENT AND DISTRIBUTION—Property Subject to 
Lien for Purchase Price.—The legal title, which remains 
in the vendor where a lien is reserved in his deed to se- 
cure the purchase money, descends to the heirs of the 
vendor.—McCord v. Hames, Tex. ,85 8S W. Rep. 504. 

64. DIiVoRCE—Alimony as Affected by Remarriage.— 
Remarriage of a husband within 12 days after a divorce 
granted to his wife, and alienation of the affections of 
his daughter, held not to justify an order reducing per- 
manent alimony awarded to the wife —Smith v. Smith, 
Mich., 102 N. W. Rep. 631. 

65. DOWER—As Affected by Concealment of Marriage. 
—Concealment of mortgagor’s marriage to defendant 
held not to cperate as a fraud on the mortgagee, depriv- 
ing defendant of her dower rights inthe premises.—Hall 
v. Marshall, Mich., 102 N. W. Rep. 658. 

66. Equiry—Culpable Laches.—A suit in equity willnot 
be stayed by laches before, and will generally be stayed 
after, the time fixed by the analogous Statute of limita- 
tions, unless unusual conditions make it inequitable — 
Williams v. Neely, U. S. C. C. of App, Eighth Circuit, 
124 Fed. Rep. 1. 

67. EVIDENCE—Failure to Call Witness.—A jury may 
draw such inferences as they think warranted from the 
failure of either party to call any witness who might be 
expected to elucidate the issues.—Kirkpatrick v. Alle- 
mannia Fire Ins. Co.. 92 N. Y. Supp. 466. 

6%. EVIDENCE—Measure of Damages in Personal In- 
jury Case.—In an action for injuries to a servant, evi- 
dence as to what plaintiff had earned at other times and 
places than at or about the time and place of the injury 
was admissible.—San Antonio Foundry Co. v. Drish, 
Tex., 85S. W. Rep. 440. 

69. EXECUTORS AND ADMINISTRATORS—Right of Public 
Administrator to Administer.—The right of a public ad- 
ministrator to take charge of an estate cannot be raised 
under exceptions, which go only to the proper settle- 
ment of his administration.—Browning v Richardson, 
Mo., 85 S. W. Rep. 518. 5 

70. EXECUTORS AND ADMINISTRATORS — Separation 
Agreement by Husband and Wife.—A separation con- 
tract between husband and wife may bar her right to an 
allowance and to a year’s support from his estate.— 
Fisher v. Clopton, Mo., 85 8S. W. Rep. 623. 

71. FACTORS—Consignor’s Right to Repudiate Shipment 
of grain.—A consignor is not estopped from repudiating 
a purchase of grain shipped by his consignee, unless he 
ratifies the same.—State Vv. Edwards, Minn., 102 N. W. 
Rep. 697. 

72. FEDERAL CoURTS—State Decisions.—Where the 
supreme court of a state had jurisdiction of a suit in 
which a state statute was held constitutional, the de- 
cision could not be reviewed by the federal courts on 
the ground that it was rendered by a single justice only. 
—Henry F. Mitchell & Co. v. Matthues, U. 8. C.C., E. D. 
Pa., 134 Fed. Rep. 493. 

73. FrRauD—Responsibility for Acts in Furtherance of 
Conspiracy. — Persons who conspire to perpetrate a 
fraud are responsible for false representations made in 
furtherance of that scheme, although not expressly au- 
thorized by all the conspirators.—McDonald v. Smith, 
Mich., 102 N. W. Rep. 668. 

74. FRAUDS, STATUTE OF —Memorandum Signed by 
Auctioneer.—A memorandum signed by an auctioneer 
selling real estate held a compliance with the statute 
of frauds.—Garth yv. Davis & Johnson, Ky., 858. W. Rep. 
692. 

75. Girrs—Sufliciency Where Real Estate is Involved. 
—Promise to permit another to occupy real estate be- 
longing to the promisor during his life, and atthe death 
of the promisor the promisee to become the owner 
thereof, held no contract.—Buhler v. Trombly, Mich., 102 
N. W. Rep. 647. 

76. GUARANTY—Mortgage to Secure Advances.—Agree- 
ment in mortgage to secure advances by bank helda 








continuing guaranty for advances made to a certain 
time, not exceeding the amount stated therein.- First 
Nat. Bank v. Waddell, Ark., 85 S. W. Rep. 417. 

77. Hi@hways—Right to Quarry Under.—Defendant, 
owning land within a highway, held entitled to remove 
a valuabie sandstone deposit underlying the same.— 
Town of Clarendon v. Medina Quarry Co., 92 N. Y. Supp. 
530. 

78. HOMESTEAD—Effect of Wife’s Failure to Join in 
Mortgage —Where «a mortgagor’s wife, who did not join 
in the mortgage, had not lived on the property prior to 
its execution and was not known by the mortgagee to be 
married to the mortgagor, she was not entitled to home- 
stead rights therein.—Hall v. Marshall, Mich ,102 N. W. 
Rep. 658. 

79. HOMICIDE — Accidental Shooting. — The uninten- 
tional killing of another through carelessness, without 
criminai intent, is involuntary manslaughter.—Ringer v. 
State, Ark., 85S. W. Rep. 410. 

80. HOMICIDE—Self Defense.—W hether one who shoots 
at one man and kills another is guilty of homicide de- 
pends on the character of his act, as applied to the person 
whom he intended to shoot.—Ringer vy. State, Ark., 858. 
W. Rep. 410. 

81. HUSBAND AND WIFE— Tenancy by Entirety.—A 
husband and wife, who are tenants by the entirety, oc- 
cupy as tenants in common during their joint lives.— 
Steenberge v. Low, #2 N.Y. Supp. 518. 

82. INJUNCTION—Adequate Remedy at Law.—The ad- 
equate remedy at law which will deprive a court of 
equity of jurisdiction must be as certain, complete, and 
efticient as the remedy in equity.—Williams v. Neely, U. 
S.C. C. of App., Eighth Circuit, 134 Fed. Rep. 1. 

83. INJUNCTION—Enforcement of Renewal of Lease.— 
Tenant of term with option of renewal is entitled to sue 
in equity to enjoin an unlawful detainer suit and to pro- 
cure specific performance of the covenant to renew.— 
Blount v. Connolly, Mo., 85S. W. Rep. 605. 

84. INSANE PERSONS — Revocable Gift Revoked by 
Guardian.—A promise, whica may at any time be recalled 
by the promisor, may likewise be recalled and revoked 
by his guardian, on the promisor becoming non compos 
mentis.—Buhler vy. Trombly, Mich., 102 N. W. Rep. 647. 

85. INTOXICATING LIQUORS—Music Rooms.—In a pros- 
ecution for violating the dramshop act by permitting 
music to be played in the saloon, the state was not con- 
fined to proof that music was played on a particular day. 
—State v. Barnett, Mo., 858. W. Rep. 615. 

86. JUDGMENT—Breach of Covenant Against Incum- 
brances.—In action on a covenant against incumbran- 
ces, covenantor held not bound by judgment in action 
between the owner of the land and one claiming para- 
mount title.— McCrillis v. Thomas, Mo., 85 8. W. Rep. 678. 

87. JUDGMENT—Extent of Relief.—Where a complaint 
only seeks to establish a lien on property in plaintiff's 
hands, and defendant fails to answer after his demurrer 
has been overruled, plaintiff is not entitled to a money 
judgment —Mathot v. Triebel, 92 N. Y. Supp. 512. 

88. JUDGMENT — Issues Determined, — A judgment is 
conclusive not only as to the issues actually involved 
and determined, but also as to such as might have been 
raised in the suit in which it was rendered.—Bedford- 
Bowling Green Stone Co. v. Oman, U. 8. 0. C., W. D. Ky. 
134 Fed. Rep 441. 4 

89. JUSTICES OF THE PEACE—Right to Appeal.— Where 
plaintiff in justice court recovered nothing, and no judg- 
ment was rendered against him, except for costs, he was 
entitled to appeal without filing bond.—Brown v. Dut- 
ton, Tex., 85S. W. Rep. 454. 

90. LANDLORD AND TENANT — Disclaiming Title of 
Lessor.—A lessee held to have disclaimed title in the 
lessor, and therefore not entitled to notice to quit, be- 
fore suit for possession.—Cook v. Penrod, Mo., 858. W. 
Rep. 676. 

91. LANDLORD AND TENANT—Duty to Reeord Lease- 
hold.—A leasehold interest in real estate for a term of 
10 years is a chattel real, covered by the statute concern 
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ing the record of conveyances of real estate.—Westches- 
ter Trust Co. v. Kelly, 92 N. Y. Supp. 482. 


92. LEVEES—Improper Construction.—In an action for 
damages caused by the improper construction of a le- 
vee, a certain defense held not available, in the absence 
of a plea of limitations.—Bader v. St. Francis Levee 
Dist., Mo., 85S. W. Rep. 654. 


98. Lis PENDENS—Purchaser at Tax Sale.—One who 
purchases land ut a tax sale with knowledge of the pen- 
dency of a suit for possession thereof is a purehaser 
pendente lite, and is concluded by the judgment therein. 
—Hicks v. Porter, Tex., 85S. W. Rep. 437. 


94. MANDAMUS—Court’s Discretion in Deciding Rule 
Against Stenographer.—The district court held to have 
legal discretion to decide a rule against court stenogra- 
pher, and, baving done so,*his judgment should not 
be reviewed by mandamus.—State v. St. Paul, La., 37 So 
Rep. 972. 

95. MASTER AND SERVANT.—Contributory Negligence 
as Affected by Age of Person.—In an action for injuries 
to a boy 16 years old, the court should charge on the 
care required of him in consideration of his age, and it 
is not sufficient to charge generally on the question of 
reasonable care.— Keating v. Coon, 92 N. Y. Supp. 474. 


96. MASTER AND SERVANT—Dangerous Premises.—A 
servant held not to have assumed the risk of injury from 
falling into a hole negligently dug in a pathway in a 
foundry without notice, and unguarded.—San Antonio 
Foundry Co. v. Drish, Tex., 85S. W. Rep. 440. 


97. MASTER AND SERVANT--Injury to immature Ser- 
vant.—An immature servant held not to have assumed 
the risk of the defeetive condition of a saw at which he 
was required to work, of which condition he was not 
aware.—Sink v. The Sikes Co., U. 8.C.C., E. D. Pa., 184 
Fed. Rep. 144. 

98. MASTER AND SERVANT—Negligent Placing of Tor- 
pedo.—Railroad company held liable for injuries to 
child, caused by railway torpedo negligently ex- 
posed by railroad’s servant, and picked up the child, 
and through childish curiosity struck and exploded.— 
Mersche!l v. Louisville & N. Co., Ky., 85S. W. Rep. 710. 


99. MORTGAGES—Bona Fides of Assignment.—A written 
assignment of a mortgage, reciting the payment ofa 
valuable consideration by the assignee, establishes the 
character of the assignee as a bona fide purchaser, in the 
absence of contradictory evidence.—Weidman vy. Pech, 
92 N. Y. Supp. 493. 

100. MORTGAGES— Deed Absolute.—One cannot main- 
tain a suit to have a deed absolute on its face decreed to 
be a mortgagee, unless he show a willingness and an 
ability to redeem the land from the mortgagor.—Ger- 
hardt v. Tucker, Mo., 85S. W. Rep. 552. 

101, MUNICIPAL CORPORATIONS—City Warrants.—The 
state can compel any of its political subdivisions to pay 
obligations based on considerations so equitable as to 
receive favorable legislative consideration.—Merchants’ 
Nat. Bank vy. City of East Grand Forks, Minn., 10? N. W 
Rep. 703. 

102. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—A pedestrian, though entitled to assume that a side- 
walkis safe if she has no knowledge of defects, is still 
bound to exercise reasonable care in walking thereon.— 
Coffey v. City of Carthage, Mo ,85S. W. Rep. 532. 

103. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—In an action against a city for injuries to a pedestrian, 
owing to adefective sidewalk, the fact that the place was 
well lighted held noevidence showing want of care or 
negligence on her part.- Hitt v. Kansas City, Mo., 85 S. 
W. Rep. 669. 


104. MUNICIPAL CORPORATIONS — Election to Incor 


porate Certain Territory.— Where «county judge ordered 
an election on the question of incorporating certain terri 
tory, an election on the question of incorporating one- 
half the territory embraced in the order was invalid.— 
State v. Merchant, Tex.,85 8. W. Rep. 483. 





105. MUNICIPAL CORPORATIONS—Liability of City.—A 
driver hired by the city from a firm of contractors held 
engaged in the work of the city, so asto render the city 
liable for damages caused by his team running away 
while he was reporting.—Gorney v. City of New York, 92 
N. Y. Supp. 451. 


i066. NEW TRIAL—VoluntaryGrant on Account of Er- 
roneous Instruction. —The court has power irrespective 
of statute to grant a new trial for error in an instruction 
although the instruction was not excepted to by the 
party seeking the new trial.—Nulton v. Croskey, Mo., 85 
S. W. Rep. 644. 


107. PARTIES—Condemnation Proceedings.—A county 
which has condemned property is the real party in in- 


_ terest ina suit to enjoin a contractor under it from en- 


tering upon and making use of the property, and is en- 
titled to defend such suit.—Johnston v. O’Rourke & Co., 
Tex., 85S. W. Rep. 501. 


108. PAYMENT—Checks.—Funds not having been pro- 
vided by a buyer of machinery to pay checks given to 
the seller for the price as agreed, the seller was remitted 
to his original rights under the contract of sale, regard- 
less of the checks.—Pflueger v. Lewis Foundry & Ma- 
chine Co., U.S.C. C. of App., Sixth Cireuit, 134 Fed. Rep. 
28. 


109. PAYMENT—Receipt “in Full.”—OGue aueging full 
payment by a check “in full of all demands” has the 
burden of showing that those words were in the check 
when accepted.—Decker v. Laws, Ark., 85 S. W. Rep. 
425. 

110. PLEDGES—Delay in Selling Pledged Property.—In 
suit to cancel a mortgage given to secure advances by a 
bank to a partnership engaged in selling cotton, loss oc- 
casioned by depreciation in price of cotton pledged to 
bank through delay in selling it held not chargeable to 
bank.—First Nat. Bank v. Waddell, Ark., 85 S. W. Rep. 
417. 

111. PUBLIC LANDS—Accretion.—The grant by the re- 
public of Texas to the United States of specific lands de- 
voted to public defense held not to entitle the latter to 
lands subsequently attached by accretion to that part 
of Galveston Island previously used for defense.—State 
v. Jadwin, Tex., 85S. W. Rep. 490. 


112. PUBLIC LANDS—Soldier’s Homestead.—The equit- 
able interest obtained by filing application for a specific 
tract of landby assignee of soldier’s additional home- 
stead certificate may be conveyed by quitclaim deed.— 
Gilbert v. McDonald, Minn , 102 N. W. Rep. 712. 

113. QUIETING TITLE—Right to Use Railroad Track on 
Land.—Claim of the right to preservation of railroad 
tracks over another’s land held the claim of an easement 
and a cloud on the title of the proprietor.—Oman Vv. Bed- 
ford- Bowling Green Stone Co., U. 8. C.C. of App., Sixth 
Cireuit, 134 Fed. Rep. 64. 

114. WATERS AND WATER CouRSES—Breach of Water- 
works Franchise.—A contract by which a waterworks 
franchise is granted by a city on certain conditions held 
one in favor of the city, for breach of which the inhabi- 
tants have individually no rght of action.—Allen & 
Currey Mfg.Co. v. Shreveport Waterworks Co., La., 37 So. 
Rep 980. 

115. WILLS—Validity of Testamentary Instrument.—A 
letter to a depositary, directing disposition of the fund 
after depositor’s death, not execated in accordance with 
the statute of wills, held invalid.—De Martini v. Alle- 
gretti, Cal., 79 Pac. Rep. 871. 

116. WiItNEsSsES—Contradictory Evidence by Party’s 
Own Witness.—A party may maintain the truthfulness 
of his own testimony, although it is contradictory to 
testimony of his witnesses.—McDonald v. Smith, Mich., 
102 N. W. Rep. 668. 

117. WITNESsES—Privileged Communicatio ns.— Ccm- 
munications by defendant’s intestate to plaintiff’s at- 
torney, which the former requested the latter to con- 
vey to plaintiff, are not privileged.—Gerhardt v. Tucker, 
Mo.,85 8S. W. Rep. 552. 

















